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Insurance Agency Tax Problems— 


Company Tax Status 


Reporting to our readers this month 
Charles HW’. Tye, of the Royal-Liverpo 
\ york 


Insurance Group, New York, New 


BELIEVE that ever 
hould be 


affects hi 


nsut 


| FIRMLY 


ance agent and broke tamitiiat 


with the over-all tax picture as it 


own business, his chent—the insured—an« 


last, but not legst, the insurance company 


articles this vear I have re 


viewed the tax problems t the 


In preceding 


agency and of the insured. However, pat 


ticularly in this past year, I have received 


many imquiries from agents and brokers re 


questing intormation as to how 
income tax law applies to in 
panies For some reason 


taxation of the company has remained 


mystery to the average nsurance agent 


is hoped that the 
sketch will lift 


this regard 


following thumbnail 


secrecy inl 


Inasmuch as most of these 


late to the 
casualty and 


mquirn 
taxability of the 
marine companies, my dis 


deal 


Preliminarily, however, it 


SuU¢ h com 
should be 
divided 


cussion will mostly with 


panies 


noted that insurance companies are 


into three separate and distinet 


groups tor 


federal tax purposes and are basically 


taxable under different sections of the In 


Revenue Code, that is, life insurance 
(both stock and mutual) are 
Sections 201 to 203 of the 
than life but 


companies, under 


ternal 
companies 
taxable undet 
Code stock companies, other 


including mutual marine 
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stock fire, 


Section 204; and all other mutual « 


Section 101 « 


Mipanies 


not exempt under 


ode, are taxable under Section 20, 


‘These special Code sections are intended 


to reflect 


consistent with accepted in 


taxable income in a mannet 


aecount 


urance 


ing and reserve requirements. Further, 


surance Companics are subject to the excess 


although there are special 


provisions e excess profits law apple 


able only the insurance industry, genera 


regular corporatiol ‘ 


ly the law applicable t 


ap] lie abl to mstrance CoOmMpanics 


equally ] 


hese 


rofits law 


specia Provisions thie excess 


enablk msurance companies to 


pl 
reflect 
and thei 
part of the 


poses of computing the invested 


their lega reserves required by 
unearned premium reserves 


invested—capital base for pt 
capital 


credit led “ { 


ed asset methoc 


under the a 


cent of the 


In this regard 
allowed as 


by li 


capital, and 6624 per cent of 75 per cent of the 


reserves 


required “equity” 


mean of the initial and ending unearried pret 


um reserve is treated as borrowed capital, 


meaning that 50;per cent thereot actuall 


enters the invested capital 


Most compan 


capital rather that the 


use the imvested 


average-cCarnil s method ot cred 


Life Companies 


Briefly, to quality for ti 


lite msurance company, Irance 
plus the unearned premiums and 
lite, healt] 


“reserves” 


unpaid losses on noncancellable 


or accident polici not 


iInciudaded in \ 
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sin Ine subject to 


tax is limited 


stment (as distinguished 


trom prem 


] 


income, and capital gains and losses 


taken into account. In years prior 
1950 


effective date ot the Revenue 


formula tor applying the “reserve 


liability credit” (proclaimed an 


eC tar’ lreasury ) 


) It 
mipanies « though no suel 


1942 Reve 


spe ( ial 


as intended | the 


\ct Accordingly, 


rormula 


stop-gap 
Was adopted bv thre Congress so 
that now lite companies are paying tax 
Chere still 


rinanent 


on their investment incom 


remains the solu 


proble mH Ot 


tion to the taxabilitv of the lite 


companies 
aforesaid stop-g legislation has 


t 
ETL ended 


since the 
} 


Mutual Companies 
\lutual 


tle Or Marine 


insurance companies other than 
are fully exempt if their gross 


Also, if the 


gross income does exceed $75,000, there is no 


mcome doc s not exceed $75.000 


tax payable if the surtax net income was $3,000 
or less, and the gross receipts, less divi 
dends to policyholders and 


vere $75,000 or less 


exempt interest 


However, if not exempt under the above 


tests, then the mutual company is taxable 


under Section 207 of the Code on _ the 


greater of the tollowing vo bases 


1) Regular corporation tax rates 
investment imcome and capital 


capital gains 


2») A 4 1 pet 


wnod0uUuNnt OF Income 


1 ' 
On realize 


Irom 


1 


writter less dividends to 


’ dividends at 


Stock Companies 


Insurance con panies 


mutual (but including 


panies) 


surety 


Report to the Reader 


THIS ISSUE IN BRIEF 


At the annual meeting of the Bureau 
of Accident and Health Underwriters 
Berkeley Cox of Aetna spoke on the 
Commissioner's power to disapprove 
benefits that are unreasonable in rela 
tion to the premium charged Che 
tull text of his address—“The Propo 


sition of the ‘Reasonableness’ of Bene 


fits” begins at page S05 Phe 
discussion opens historically, with the 
provision as it was recommended by 


the NAIC in 1947 


now law in about 


Chis provision 1s 


a dozen states 
+ 


} 


One of the speeches well received at 


another national meeting (national 
National 
tion of Claimants’ Compensation At 
tornevs) was the 


Martin 


attorney, in 


convention of the Associa 
practical discussion 
Sindell, a Cleveland 


which he explained a 


vy J 


tested tormula to evaluate an 
page SOK) 


myury 
( laim SEE 


* 
Wood 


Insurance So 


The general attorney tor the 
World Life 


ciety 1s well known to our readers tor 
{ 


men of the 


1s analytical discussions of the un 
usual insurance law stickler, Walliam 
latest “Visible 
Wound and Contusion Clauses’—dis 


Kk. Mooney’s article 


cusses the judicial treatment this 


from the bench 
Page 79] 


has received 
al courts 


W. Tye 


Report to 


the past yeal Charles 
been writing, for out 
he Reader,” a series on the tax prob 
lems of the agent and agencies. His 


current article concludes that series 


Internal Revenue 
Section 204, 
Hisurance 


mipanies are taxed upon 


combines urt earned during 


taxabl investment income 


me computed 

ig and invest 

Statement ap 

onvention of In 
upon the gi 
the sale 

and upot 

fross mcorme 


venue Code 


stment i 


an Carnes 
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1 


and incurred basis requires the 


ot a formula set torth in 


Section 204 (b) é 7 (4) 


section “iny 


spec fic 


Under 


Code stment income” is 


fined as the gross amount of income ear 


during the taxable year from interest, 


dends and rent 


I 
computed by adding to all 


terest, dividends and rents received during 
total of these 


accrued at the end of the 


taxable vear, the items due 


taxable year, 
from this total all 


dends and rents due and accrued at the end 


deducting interest 


the preceding taxable vear Similarly, 


“underwriting income” 


earned on 


mecans premiums 


msurance contracts during the 


taxable year (less losses and expenses in 
curred) computed by deducting 


written the 


Irom gross 


premiums sum of return pre 


miums and premiums paid for reinsurance, 


and adding thereto unearned premiums on 


outstanding business at the end of the 


preceding taxable year and deducting un 


earned premiums on outstanding business 


at the end of the taxable yea 


With respect to the gross income of these 
stock 
tively 


companies the regulations 
adopt the underwriting and 
exhibit of the annual 
National Convention of 
Commissioners to the 
with the provisions of 
Code The 
however, that gross 
include the 
during the year on account of 
from the 


Mmsurance¢ 


presump 
invest 
ment statement 
approved by the 
Insurance extent it 
is not inconsistent 
the Internal 
tions provide, 


does not 


Revenue regula 
Inmcome 
increase in liabilities 
reinsurance 
ottice 


treaties, home 


remittances 


of a toreign company to. the 
United States branch, borrowed money or 
the gross increase due 
in book 


reason of the 


to the adjustments 
Also, by 


investment in 


value of capital assets 


definition of 


come, miscellaneous items which are in 


tended to reflect surplus but do not properly 


into the 


enter such 


computation of income, 
declared to shareholders in 


Capac ity as 


as “dividends 
their 
tances and receipts, and special deposits,” 


such, home office remit 


are ignored, Further, the regulations pro 
vide that gain or loss from agency balances 
and bills receivable not admitted as assets 
on the underwriting and investment exhibit 
will be ignored, excepting only such agency 
balances and bills receivable as have been 
allowed as deductions for worfhless debts 
or, having been previously allowed, are re 
covered during the taxable vear To the 
such recoveries did not give rise to 
benefit, should 


be treated as exclusions” in the 


extent 


a prior tax however, they 
“recovery 


year otf recovery 
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' 
@} 


SSeS 


mcur! 


lescription 


11 
, 


means paid losses « 


standing unpaid losses 


year and unpaid 


the 2 g of the 


minus 


1hOsses, ) ) » are known, where: 


unpaid ‘ 1 vhat the word 
though 


lines of 


implies 


most companies write numerou 


insurance, the large bulk 
casualty loss 


reserves (perhaps up 


per cent in a full-line company) are set uy 
vith respect to two categories of business 


lability 


1 


automobile, and work 


These reserves 
“Schedule P” 


annual statement. The 


including 


men’s compensation risks 
are carried in the now famous 


tormula of the othe 
lines are popularly called “miscellaneous lines 


The two valuing these re 


first, the “case” 


methods for 


1 


serves are method which 


total of 


represents the claims 


| reserves on 
valued by trained claim adjusters or specihe 
Second, these 


minimal 


claims pure case estimates 


are subject to standards in two 


respects 


Ct), % cases in actual litigation are 


also valued at specified amounts ranging 


from about $750 to $1,500, depending upon 


the policy year involved. If these valuation 


aggregates total more than the actual case 


] 


estimates of trained adjusters, the higher 


aggregate must be used As a l 
this 


the minimum suit 


practica 


matter happens so infrequently that 


valuation need not be 


deemed an actual departure from the 


case method 


(2) Reserves for claims on policies issued 


in each of the thre 
close of the vear for 


is re ndere d 


years preceding the 


which the statement 
must be maintained at a level 
sufficient to produce an incurred loss ratio 
of 65 per cent on workmen’s compensation 
case of liability 


and 60 per, cent in the 


lines These are percentages of earned 


premiums, reduced by loss and loss expense 
payments already made, and to the extent 
exceeds the 


called the 


the aggregate case estimates, 


the difference is “Schedule P 


excess 


Che “Schedule P” 


primarily 


method was intended 
floor under the 


claims, 


to place a case 


estimates on and also to 
that 


subje ct to 


recent 


insure a new company would be 


minimum reserve requirements, 
thereby preventing a distorted statement of 


(Continued on page 857) 
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More States Raise Benefits 
for Employment Injuries 


Increases in the amount of workmen’s 
Delaware, Mis 
raise to 29 the 


1953 


sation benefits in 


compen 


souri and Pennsylvania 


numbet ofr states which 


provided i 
for greater protection of injured workers 
t benefit increases 
August, 1953 INSURANCI 
JoURNAL.) In addition to the 


hikes made in the 


(A previous compilation « 


was made im the 


LAW benefit 


three states noted above, 


legislation supplemental to that previously 


summarized was enacted in the 


Illinois, West Virginia and 


A résumé of these 


States ol 
South Dakota 


1 


increases in the benefit 


rate structure follows 


Delaware . . . The maximum benefit for 
burial 


rights 


$300 Phe 


benefits is not 


expenses Was raised to 
minors to 


the If 


receive 


impaired by being employed illegalls 


or by reason of the minors’ 


H. B. 361, Laws 
July 28, 1953 


misrepresenta 
tion of age 1953, ap 


proved and « fective 


Illinois 
Act was 
benefit mcreases as 
W orkmen’s 


O85 (SC¢ 


The Occupational Diseases 


amended to provide the same 


were made in. the 
Compensation t by H. B 
\ugust issue) H. B. 986, Law 
1953, approved June 30, 1953, effective 
1, 1953 


July 


The 


disability or to 


Missouri 
benefit for 


weekly 


dependents in 


of death was raised to $35 


MaXWNuUMN 
cas¢ except that 
the maximum weekly pension benefit, aftet 


300 weeks at $35, for 


total and permanent 
disability cases was left at $18 
mum account oft 
bility death was raised to $16, less that 
which full wages are to be paid 

212, Laws 1953, approved July 14, 
August 29, 1953 


The mini 


weekly benefit on 


disa 


effective 


What the Legislators Are Doing 


Pennsylvania Heading a list of in 


tl MAXNTNUIN 


\ 
creases Was ie raising of the 


weekly benefits for total disability, for certain 


specified injuries, and to dependants, in case 


tf death, to $32.50. The minimum benefit 


to $22.50 Che floor 


disability, 


Was increased undes 


the payment of actual wages tor 
less than the minimum 


$12.50 Phe 


where these are 


benefit, was raised to max! 


mnuMm weekly benefit tor partial disability 


was raised to limitation 


$23, and the time 


on payments for such partial disability was 
weeks \1 


pla ( d on 


extended to 350 increased limit 


of $450 was allowable medical 


and surgical benefits, and the allowable 


benefit period for such medical and surgical 
extended to 120 ‘The 


which employees must re 


benefits was days 


de adline be Tore 


port a hernia extended to five 


after the 


injury Was 


days occurrence of the injury 


For determining death benefits, the max 
weekly 
was raised to $49. In the 


putation of death 


mum computable amount of the 


bas« Wane com 
only one 
of the weekly 


determining the amount ot 


benefits where 


child survives, the percentage 
wage used in 
benefits was raised to 32 per cent. The age 
limit of children eligible for full compensa 
tion was raised to 18 years. The 
burial expense benefit was 
Act 394, Acts 1953, approved 


1953, effective September 1, 

Similar disability 
r death in occupational disease cases were 
made Act 395, Acts 1953, approved 
August 24, 1953, effective September 1, 1953 


South Dakota... 


mum 


maximum 
hiked to $425 
August 24, 
1953 
increases In rates tor 


1 
also 


‘The aggregate maxi 
allowable to beneficiaries for a com 
death was raised to $9,000. H. B 


688, Laws March 3, 1953 


pe nsable 


1953, approved 
effective July 1, 1953 


new 


West Virginia pan 


ot $30 and a minimum of $18 


maximum 


were set tor 
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The 


benefit period for temporary total disability 


weekly disability benefits allowable 


was lengthened to 208 weeks. The monthly 


death benefit payment to a surviving spouse 


was raised to $60: and, where no spouse 


survives, the payment to surviving parents 


Chapter 179, Laws 1953, 
March 20, 1953, 


was raised to $50 


approved effective July 


1, 1953 


States Extend Workmen's 
Compensation Coverage 
With but few 


torial 


exceptions, state and terri 


legislatures expanded the coverage 


of thet vorkmen’s 


im 1953 


compensation statutes 


The most significant extension of 
coverage was produced in Alaska, where the 
terms of a new law lowered the minimum 


employee requirement, making coverage 


compulsory where there are one or more 
employees (formerly three or more) km 
ployments exempted from the a@gis of: the 


Alaskan law 


culture, dairying and common carrier railroads 


include domestic service, agri 


Perhaps there is no most significant ex 
, yet the Illinois ex 


clusion of policemen in any city over 200,000 


clusion from coverage 
population from the provisions of the work 
men’s compensation act is mteresting since 
it can apply 
California acted to exclude voluntary mem 
ber workers at recreational camps, huts and 


only to Chicago policemen 


lodges operated by tax-exempt, nonprofit 
Nevada wrote out of its act’s 
stockholders ot 


tions whose business is exclusively 


organizations 


coverage certain corpora 
farming 
receive compensation for thei 


And Oklahoma legislators struck 


members of 


and who 
services 
a partnership from considera 
tion as employees under their act 


While Oklahoma was striking partnership 
members from the rolls of eligible employees, 
North Carolina was extending coverage to 
otheers and 
if the 
ering its 


executives Of any corporation, 
corporation purchases insurance CoV 
liability Other 
privat 
Massachusetts, 


compulsory as to domestic and 


expansions Ol 


coverage attecting emplovers Ox 


cufred in where coverag? 


was made 


farm laborers unless hired casually or on a 


seasonal basis, in which case coverage 1s 


elective, and where coverage was also ex 


tended to special and reserve police officers 
contractors under contract to 
in Michigan, where hus 


bands and wives employed by their spouses 
full-time 


employed by 


cities and towns; 


on a basis at a specified rate ot 


pay are extended coverage, unless they are 


speciheally excluded by an endorsement ot 


790 


vorkmen’s compensation insurance po 
in New York, where 


extended to ne 


1° 
iS years Of age 


coverage 
vspaper hovs 
and ViIsiol 


ompensation i the bov 1s 


11 
double ( | 


made for 
Vic slat lool 
Vermont, 


benetits 


knowinely work in 


of the 


permitted to 
education law; and in 


where workmen’s compensation 
exte nade d 


$2,000 per year 


\ large 
applied to 


were to ,employees earning ovel 


number of the expansions of coy 


local and 
Indiana enactment 


rporations to 


employe es oft 
nments An 
municipal ec 


CTanre 


state govel! 


permits insure 


firemen and policemen, who are members 


ot a under the workmen’s 
compensation act; and a Texas law author 


17e€s 


pension tund, 


cities, towns and villages to provide 


workmen’s compensation coverage for thet 
employees. Assistant county fire marshalls 
added to the list ot 


whom the 


vere employees tot 


provision Of coverage 1s com 
in Massachusetts; and in Vermont, 


extended to 


pulsory 


coverage was road commis 


sioners or selectmen actually engaged in 


highway maintenance or construction 


Kansas extended coverage to state social 
welfare employees engaged in extra-hazard 
added 
districts to the list of 
public 
Minnesota 


compensated workers rendering services fot 


ous work sewer and drainage 


public and 


and 
quast 
corporations covered by the act 


included certain voluntary un 
imstitutions within the coverage of its 
act. Three states (Maine, New Hampshire 
and New York) added to the 


of states which have provided compensation 


State 


were roster 


privileges for civil defense workers, and 
Washington set up the procedure for 
pensating the 


civil defense 


While the 
tana was not 
erage, a new law in that state 


( ligible 
than 


com 


injuries ot those engaged in 


Mon- 


of extending cov 


action of legislators in 


strictly one 
provides that 
inmates ot institutions other 


public 


penal or mental institutions may re 


ceive compensation for silicosis 


States Woo Mortgage Loans 
from Foreign Corporations 


Legislation authorizing foreign insurance 


companies, among other foreign corpora 


tions, to make and enforce mortgage loans 


without being authorized to transact busi 


ness in the state was passed by several state 


leg ‘ fur 1953. There were slight 


(Continued on page 799) 
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Visible Wound and Contusion Clauses 


By WILLIAM E. MOONEY 


CASE of Stirk 7 
Nex 


resulting 


Vutua 
York 
from the 


‘roe RECEN 
Life Insurance ( mipany of 
points up the contusion 
several constructions of the phrase “visible 
contusion ofr 


O1 double 


polic 1S 


The 
dental or double indemnity will be payabl 
upon receipt of proot that the 
(or death 
bodily 
ternal, violent 
pendently 


wound” as found in accident 


indemnity riders to insurances 


standard claus¢ provides that ac 


insured died 
direct result of 


effected s thre 


occurred) as 


imjury ugh ex 


and accidental means, inde 


ly 


and exclusively of all other causes, 


and of which there is evidence (except in 


the case of drowning or of internal injuries 


revealed by autopsy) Ot a visible contusion 


or wound on the exterior of the body. Com 


panies accidental death o1 


de ath 


insuring against 


occasioned by accidental means must 


] 


. ‘ 
necessarily restrict the coverage So, whe 


specific phrases are not used there 1s a tet 


dency on the part Ol the courts to enlare¢ 


the coverage with the result, that companies 


have paid many claims that would not or- 


dinarily be considered as accidental deaths 


or deaths 


occurring through accidental means 


Rates for strictly accidental deaths are much 


more favorable than those 


covering lite in- 


surance. Blanket protection cannot be givet 
15 Life Cases 660, 199 F 
1952) 
Various phases of this 
presented in The Insurance Law Journal; see 
the following issues: May, 1946, p. 318 


1948, p. 413: and April, 1951, p. 282 


(2d) 874 (Utah 


subject have been 


April 


Visible Wound and Contusion Clauses 


Conflicting interpretations of 


visible wound and contusion 


clauses produce unique prob- 


lems for insurance companies 


for all causes of death at a rate that would 


be suitable to strictly accidental deaths. Con 
claims for accidental death bene 
challenged by the 
that 


protection 


seque ntly, 


fits must be 


vhen it 


companies 


does not appeal they come 


vithin the borders of the given 


It would “visible 
contusion or wound” should give the 
pany 


seem that the words 
com 
sufficient and adequate protection from 


held 


words used bar recovery tort alleged 


unwarranted claims*® as it has been 


that the 


injuries in Which there is 


dence Oot the 
the bodily 


insured’s own 


no physical evi 
effected 
injuries and no proof except the 


means alleged to have 


assertion The phrase require 


objective evidence of violence “attributed to 


applications of body of the 


force to the 


insured.” * 
Insurance with the 


usual rules of construction when this phrase 


companies are faced 


\ ( iat is, the clause must be con 
trued 


biguities 


favor of the insured, and all am 


and doubts ar to be 


resolved 


Order of the United Commercial Travelers 
Sewer, 6 Life Cases 112, 121 F 

(2d) 650, 653 (Mo., 1941) 
‘ Barnett v. John Hancock Mutual Life Insur 
Life Cases 73, 304 Mass. 564 


(2d) 662. 665 


of imerica 1 


ance Company 


24N. E 


(1939) 


791 





The author is general attorney, Woodmen of the 


World Life Insurance Society, Omaha. He was 


assisted by William E. Mooney, Jr., a student 


in the College of Law of the University of 


Nebraska, in the preparation of this article. 


against the companies. The companies have 


long since been conditioned to an emascula 


tion of the terms of then policies and this 


clause is no exception to the general practice 


The two leading this 


illustrate the 


cases” on subject 


wide range between the liberal 


interpretation given in the Warbende cas 


and the “clear intent and inter 


Pisto 


purpose” 


pretation in the CSL CAaSe 


4 “contusion” has been defined as “a 


bruise; an injury attended with more or less 


subcutaneous tissue 


disorganization ot the 


and effusion (pouring out or 


blood 


breaking the 


rupturing ol 
beneath the skin 
skin,” ° or, — the 


pulverizing by 


the vessels) of the 
but without 
bruised, a 


State of being 


beating and pounding, and (surgically) an 


injury, as from a blow with a blunt instru 
ment that 


Phis 


the result of violence 


make an open wound.” 
that a 
Black * supports this 


does not 


would indicate contusion was 


idea saying that a bruise is caused by the 
i blunt instru 
flesh Ihe 


that a contusion 


fall or the blow of 
without 


impact of a 


ment laceration of the 


authorities seem to agree 


is an 


injury, bruise, hurt or lesion in which 


the skin is not broken.’ 


\ “wound” has been defined as an 


hurt of 


myury, 
which the 


broken, cut, torn 


lesion to the body by 


skin, tissue or cuticle is 


Warbende v, Prudential Insurance Company, 
97 F. (2d) 749 (IIL, 1938, and Pistolesi 1 
Massachusetts Mutual Life Insurance Company, 
11 Life Cases 468, 64 F. Supp. 427 (Cal., 1945) 

* Webster's New International Dictionary 
(2d Ed.) 

' Funk & Wagnalls New Standard Dictionary 
Massachusetts Mutual Life Insurance Company 
v. Pistolesi, 12 Life Cases 389, 160 F. (2d) 668 
(CCA-9, 1947) The Insurance Law Journal, 
April, 1951, p. 283 

* Black’s Law 
p 10 

* Paist v. Aetna Life Insurance Company, 54 
F. (2d) 393, aff'd 60 F, (2d) 476, 477 (Pa 
1932); Gasperino v. Prudential Insurance Com 
pany, 107 S. W. (2d) 819 (1937), 344 Mo. 623 
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Dictionary (4th Ed 1951) 


or lacerated It has also been held to be a 
external or 
body.” It 
breaking up or dispersion, or 
of the natural continuity of a tissue of the 


body.” In 


attempt to make distinctions between 


disruption of continuity of an 


internal surtace of the may be a 
disintegration 
there 


several old cases Was all 


“wound” 
as used in 


* the 


as used in surgery and “wound” 
legal medicine 


held 


“wounds” 


In the Thompson case 


court that in legal medicine the word 


meant injuries of every descrip 


tion that affect either the hard o1 


ot the 


solt parts 


body, including bruises, contusions, 


fractures and luxations. In the law the word 
is intended to mean any lesion of the body, 
In the 


definition of 


> } M 
Robinson case 


held 
while 


that, 


a hurt, loss or injury 
the surgical wound was 
to reter to a 
the legal 
but all 


contusions, 


solution of continuity, 


definition 


included not only 


other types of accidents, bruises, 


fractures and dislocations 


It is natural that the cases usually fall 


into one or the other of two groups: (1) 


where the visible wound or contusion 1s 


actually no 
should be 


will 


slight, Oo! (2) avhere there is 


visible contusion or wound. It 


assumed that the insurance company 


adjust claims where there is an apparent, 


or even wound, 
that 


may depend upon where 


a slight, visible contusion ot 
although 
the word 


SOmn¢ Oo} the cases indicate 


“slight” 
(2d) 675 (1939); Bouvier’s Law Dic- 
tionary Third Rev Vol. 1, p. 667: 
Dupee 1% Travelers Insurance Company, 278 
N. Y. 659, 16 N. E. (2d) 391 (1938): Warbende 
v. Prudential Insurance Company, cited at foot- 
note 5 

'Paul Revere Life Insurance Company 1 
Stanfield, 11 Life Cases 158, 151 F. (2d) 776 
(Okla., 1945), cert. den. 327 I S. 795 

' Blakiston’s New Gould Medical Dictionary 
(1st Ed., 1949) 

7117 A. L. R. 766, 767: 29 American Juris- 
prudence, Sec. 940: 45 Words and Phrases 548 

Thompson v. Loyal Protective Association, 
167 Mich, 31, 132 N. W. 554, 557 (1911) 

'* Robinson v. Masonic Protective Association, 
87 Vt. 138, 88 Atl. 531 (1913) 


127 S. W 


tawle'’s 
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one sits in the adjustment or settlement of 


a claim 


Liberal Construction 


Che Warbende case ™ ts probably the lead 


ing case on this rule. In adopting a very 


“wound and 


clause the court stated that 


liberal interpretation of the 


contusion” “scarlet 


blot hes 


contusions or 


(on the deceased’s skin) were visible 


wounds within the intent ot 
the accidental death provisions in the pol 
icies.” ‘The floor 


ot the garage at the rear of the automobile 


insured was found on the 


He was in a sitting position against the wall 
about pipe. The 


died of carbon mon 


two feet trom the exhaust 
conclusion was that he 
oxide poisoning or asphyxiation, caused by 
trom the ‘The 


jury had determined that the death was acci 


inhaling the fumes exhaust 
dental and not an act of suicide The court 
that the blotches on the 


deceased’s skin were markings or discolora 


concluded scarlet 


tion and would therefore be evidence of a 


contusion 


In the Nelson case”™ the 


limited 


policy provided 


for a recovery in the event there 


were no external or visible marks on the 


insured’s body The evidence showed that 
that 


he spat blood and passed blood in his urine 


the insured had an abrasion on his leg, 


Even though the court found that the evi 


dence was “meager and unsatisfying” the 


verdict of the jury for the full amount was 


approved. It is interesting to note the care 


The date 


a 


less statements of fact in this case 
of the injury is set forth as December 27, 
1909, and December 27, 1910, and the date 
of insured’s death is fixed as January 29, 


1911, and January 29, 1910. 


United Commercial 


that the 


Order of 
held 


from the ear 


In Good 5S Uv 
Travelers™ the 
ot blood 


insured was a 


court issuance 


and nostril of the 


“visible sign” or mark 


Protective Associ 
that a 
“external and visible 
felon 


In Robinson v. Masoni 
court held 


insured’s finger was an 


ation ”™ the felon on the 


mark or wound.” The was evidently 


the consequence of a bruise, the finger be 
came “badly 
but there 


plaintiff 


and reddened,” 
skin. The 


disability for two 


swollen, inflamed, 
was no abrasion of the 
total 


recover! 


( laime d 


months, suing to therefor. Using 

Cited at footnote 5 

Royal Casualty Company v 
S. W. 674 (Tex. Civ. App., 1913) 

174 Mo. App. 330, 156 S. W. 995 (1913) 

i’ Cited at footnote 14 

1% American Life and Accident Insurance Com 
pany % Walton, 133 Ark. 348, 202 S. W. 20 
(1918) 


Nelson, 153 


Visible Wound and Contusion Clauses 


a liberal definition of the word “wound” the 
court held for the plaintiff 


In the Walton case 


swollen abdomen were 


a sprained wrist and 
considered sufficient 
‘| he 


some 


external or visible marks said 
“It is 
external marks 
although the 


determined 


court 


sufficient if there be visible ot 


which evidence the injury, 


extent of the injury cannot be 


from the marks alone 


Traveling Men’s 
had a pimple on 
With a scarf pin that he re 
from his pricked the 
pimple, not that the pin 
fected Staphylococci germs were 
troduced into the 


visible 


In Lewis v. Iowa State 
Association”™ the 
his upper lip 
moved 


insured 


necktie he 
knowing was In 
thus in 
wound from which death 
The 


wound 


several days later 


held it 


the provisions of the policy, exempting the 


ensued reviewing 


court Was an open “within 


insurer from liability for local or general 


infection, except when such intection re 


sults from a visible or open 


wound caused 


by external, violent and accidental means.’ 
‘The court said that such provision. did not 
method by which the 


limit or restrict the 


infection or inflammation got into the wound 
So, no matter how small the puncture wound 
may be, there would be a 
the policy, if the 


fulfilled 


recovery undet 


other terms were also 


infection case,” in construing 
held that the 
was bruised or cut when he 


In another 
an accident policy, the court 
foot 


stepped on 


insured’s 
a sharp object, and an infection 
death. The 
quired “visible marks of contusions or wounds 
on. the 


set in, resulting in policy re 


body” which were satisfied by the 


facts. This is one of the early cases in 


which the “contusion or wound” 


Is used 


phrase 


the court held that the 
must be 


In the Fets case 
that 
marks of an injury 


provision there external and 


visible is to be liberally 
insured. “It is not 
shall be either 
their nature.” 
that the 


exteynal o1 


toward the 
that 
immediate or 


construed 


required such marks 


enduring in 


‘There was no direct proof blow 


ipon the stomach caused any 


1 
t 


visible mark upon the body 


In another case™ the symptoms were 


rigidity of the muscles in the small of the 
back, abnormal walk and two broken ribs 


248 F. 602 (Iowa, 1918) 
Masonic Mutual Accident Company + 
bell, 245 S. W. 307 (1922) 
Feis v. United States Insurance 
112 Neb. 777, 201 N. W. 558 (1924) 
‘ Harasymczuk 1 Massachusetts 
‘ompany, 216 N. Y. S. 97 (1926) 
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Atter an 


ated on to repair a loose 


examination the ed was ope! 


kidney The 


held there was enough evidence to show a 


sul 


court 


visible contusion, wound or mark on the ex 


terior of the body 


/ 


In two of the three porson cases thie 
tollowed the liberal theory. hb 
Schenkat 


the insured died as a result of unintentionally 


courts have 


Vutual Life Insurance Company 7% 


a sodium fluoride. He be 
violently ill, 
blood, 


discolored, lips and tongue bec m 


taking a dose of 


came was nauseated, pet 


| 


spired, 


vomited was pale; his body became 


swollen, 


and paral resulted in death im three hour 


The court said this constituted evidence ot 


a visible contusion or wound and allowed 


recovery. This is probably the broadest in 


terpretation of the “contusion” clause, as it 


uses effects as contusions or wounds, when 


they are intended as causes 


In another case 
cluded death 
rection 


an accident policy ex 
caused by infection except in 
W hile 
the insured was chopping wood, a stick flew 
up and hit him in the tace He 
a clean cloth to the 
of blood washed onto the 
hed the 


sion of the 


through a visible wound 
applied 
injured part and 
cloth 
there 


spots 
This justi 
an abra 


conclusion that was 


skin—a visible wound 


lhe Supreme Court of Pennsylvania 
held that if the insured died of iodine poison 
double 


thought 


could be a 
\iter 


was his cough syrup, the 


ing there recovery tor 


indemnity taking what he 


insured vomited, 


his lips and tongue became swollen, the 


area of skin around his mouth was brown 


ish, burned and shriveled, and the interior 


of his mouth was burned. He had mistaken 


the 1odine bottle for his medicine (another 


victim of the medicine cabinet) and died 


three days later 


Another case involved an accident pol 


icy which provided for $5,000 payment 11 


death was caused from accidental 


to the 


injuries 


insured while riding in a common 


carrier Che insured was riding in the reat 


seat of a bus He was jolted and his head 
hit the ceiling of the bus when it was travel 
Decedent died sey 
injury to the 
Minnesota, 


grounds, saw 


mg over rough road 


eral days later from traumatic 


spleen The 
although 


Supreme Court ot 


reversing on other 


no material difference or distinction between 


a provision stating “external and_ visible 
‘62 F. (2d) 236 (Wis., 1932) 
'Griswold wv. Metropolitan Life Insurance 
Company, 107 Vt. 367, 180 Atl. 649 (1935) 
* Andrzejewski v. Prudential Insurance Com 
pany, 321 Penn. 543, 184 Atl. 51 (1936), 
'Cavallers v. Travelers Insurance Company, 


197 Minn. 417, 267 N. W. 370 (1936) 
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wound 


stated 


marks of injury” and the 


contusion clause. The naively 


iat the 


court 


veneral purpose ol the two pro 


visions was the same, “to furnish evidence 


of an accidental injury and to prevent fraud 


ulent claims,” but completely failed to note 


that the coverage would be entirely differ 


ent. The coverage of the ‘“‘marks and signs” 


clauses would be general and all inclusive, 


while the “wound or contusion” clauses are 
limited to those 
although the 
different (the 


ms” clauses 


specih and two types ol 


injuries. Also purpose is the 


same, the intent 1s intent in 


the “marks and si being to pay 
tor any external and visible evidence on the 
a mark or sign would cover any 
and the 


sIon ¢ laus¢ 


body) tor 


type, intent of the wound or contu 
being that only external evidence 
contusion would be covered 
effect, that 


symptoms ol shock and rigidity of the abdo 


ola wound or 


The court, in suggested pain, 


men would be sufficient to allow recovery 


under the wound or contusion provision 


In the Otey case™ the 
\ppeals of West Virginia, although deciding 
the case on other grounds, disposed of the 
(that 
wound on the 


Supreme Court ot 


second point of error there was no 


visible contusion or exterio! 
ot the body a by 


appearance of the 


stating “the change in the 


body” [from the 
injection of the drug] was plainly apparent 
and visible even betore death Thus, 
the court took the 


ot the 


liberal-construction view 
clause, and although holding for the 


insurance company as to the fact of accidental 
death, 


apply a different principle between the pol 


suggested that it saw no reason to 


icies stating visible marks and those stating 


wound or contusion. The opposite was sug 
gested and held in 173 S. W. (2d) 702. In 
this Otley case the insured was a young wo 


man of 25, who died from an injection of 


given in preparation for a tonsil 
lectomy She had 


hypersensitiveness to 


hovocalhe 
an unusual and unknown 
died 


although physicians 


novocaine and 


ithin a few munutes, 


used all known methods for reviving her. 


Appeals held, 


in a case involving death from typhoid fever,’ 


The Kansas Citv Court of 


an infectious disease, that cracked lips were 


evidence of a visible contusion or wound 


The insured decided not to drink out of the 
safe tap faucet but instead sipped water out 


of an old unused well, with the result that 
*Otey v. John Hancock Mutual Life Insur 

ance Company, 120 W. Va. 434, 199 S. E. 596 

(1938) 
’Gasperino v. Prudential Insurance Company, 


cited at footnote 9 
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1 


he became ill and died from typhoid 


are several points in this case that are 


que stionable, but as the Was quasl ed 


by the 


liscuss them 


opinio1 


Supreme Court it 1s unnecessary to 


the Mangol ce: “the insured extracted 
with a pan 
the bleeding by 


spot The 


a hau rom one ol his nostrils 


or tweezers He stopped 
applying iodine and cotton to the 


next day his face and nose became swollet 


Several days later he died in a hospital of a 
vsipelas It was 
facts that this 

through the 
mucous membrane of 


and it also was agreed that pull 


septic infection known as et 
agreed in the statement of 


could have been contracted 
break in the skin o1 
the nose; 
nostril accompanied by 


ing hair from the 


slight hemorrhaging “would produce an open 
skin or mucous membrane which 
visible.” The held that the 


evidence was sufficient to find that the in 


ing in the 
would be court 


sured died of a septic infection of a visible 


wound 


involving 
> 


In another case, pneumonia, 


the insured received a inch laceration 


on his forehead as a result of an automobile 


accident in which the car he driving 


skidded 


hospital tor a 


was 
treated at a 
\bout a 
pneumonia, and 


of the lung 


into a tree Was 
brain concussion 
month later he developed 
this progressed into an infection 
lining, called empyema. Testimony showed 
that 


empyema, traveled through the 


infectious bacteria, generated by the 


blood stream 


and reached the weakened brain tissues that 


were injured in the accident, forming a 


brain abscess and causing death from bace 


terial endocarditis complicated by the, pneu 


monia and empyema \ verdict for the 


plaintiff was reversed and the case was re 


Vangol v. Metropolitan Life Insurance Com- 
pany, 1 Life Cases 670, 103 F. (2d) 14 (Ill 
1939) 

' Cited at footnote 4 
4 Life Cases 870, 116 F 


(2d) 90 (Ind., 1940) 
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manded because of an erroneous imstruction 


The court said that where an autopsy reveals 


internal injuries it 18 unnecessary that there 


be a “visible wound or contusion” upon 


the exterior of the body 


According to the decisions tn 


Indiana it 
that 
accidental, notwithstand- 
Phoents 
ynpany.” In the 
hat the 


provided t. 
evidenced by a visible con 


would appear that the courts intend 
all sunstrokes ars 
ing the statement in 


Vutual Life 


Wiecking case the 


Hiecking 7% 
Insurance ( 
policy 
injury must be 
wound on the exterior of the body. 
death attributed to a 


then to a 


tusion or 


Cause ot was heart 
attac k 


later to 


coronary oc lusion, and 


accidental The court 


“What is 


sunstroke 


asked an unaccidental sunstroke ?” 


The court’s decision on the “visible con 


tusion or wound” provision is quite sketchy 


statement that the court’s instruc 
on the 
or wound was sufficient 


ot the 


merely a 
definition of contusion 
There 


wounds or 


tion to the jury 
is no report 


contusions, mstruction 


into a dis 
‘The 


and 


branch off 


cases 18 inviting 


The te Mmptation to 
sunstroke 


cussion ot 


Huss case involved the “contusion 


insured had several 
dark blue blotches 


neck and thorax accom 


wound” clause [he 
outward signs of sunstroke 
on the 


panied by fatigue 


extrenuties, 
pale, dry skin and sudden 


collapse. The court 


hed the 


held these signs satis 


requirement of a “visible contusion,’ 


United Commercial Travelers 
Nike 


Sevier, died from an internal infection intro 


In Order of 


of America v. Sevier,” the insured, 
duced into a wound in his intestine. He re 

an automobile accident 
‘This 


secondary 


ceived this wound in 


in which his intestine was ruptured 


was followed by peritonitis and 
The constitution of the fraternal 
stated that the 


liable for 


pneumonia 
benefit 
nat be 
the infection was 


society company should 


death by infection unless 


introduced through an 
visible to the unaided 
eve The court held that 
didn’t that the wound be on the 
exterior part ot the body, 


plaintiff to 


“open wound 


this provision 


require 
and permuted the 


recover; 


In Stimpson v. Travelers Insurance Com 


pany,” the insured was given a hypodermic 


injection (sedative containing morphine) 


and while he was unconscious there occurred 


into his which caused 


held that 


a drainage lungs 


aspiration pneumonia. The court 
Huss v. Prudential Insurance 
Supp. 364 (Conn., 1941) 
‘Cited at footnote 3 
*6 Life Cases 25, 121 F 
1941) 


Company, 37 


(2d) 683 (N 





the injection (which was no bigger 


pin prick) was a visible contusion 01 


a 
vithin the double 


indemnity pr 


the lite pol 


‘ followed the qui 


i 


iterpreting the company s 


bodily 


njyury re 


' ' ' 
provided that the 


injury must evidenced by internal 


contusion 
body Lhe 


j 
which Was 


vealed by autopsy or by visible 


or wound on the exterior of the 


insured uffered a heatstroke 


The court d that while a heatstroke 


stroke regarded as a 


medical ( , 1t Was venerally 


accident by the average layman 


purchases accident insurance, “It is obvious 


that the 


As Aan 
policy could not reasonably insure 
against heatstroke, and at the same time 
heatstroke be evidenced by 
a bruise of the kind made by a blow, or by 


as affirmed 


require that the 


Judgment for the 


Atl Ope 1 


be nehciary 


\ disappearance Case provided a 


some story for the court. The insured was 
out on bond from an indictment for murdet 
Fifty-two days lates 
body 
The court con 
was the foul 


that the fact that 


when he disappeared 


his decapitated and decomposed Was 
found in a wooded area 
cluded that he 


or violence, holding 


victim 


visible signs of wounds and contusions on 
the insured’s body had been obliterated by 
the normal processes of decomposition would 
double indem 


not preclude recovery of the 


nity benefit 


The most recent case involving intection 


is Callahan v. Connecticut General Life Insw 
Company.” The 


which 


ance insured died of a 


tetanus imtection entered his body 


soles of 


through “abraded areas over 


sured’s feet caused by frostbite sustained 


by accidental means.” The tetanus was held 


to be but a link in the causative chain. “The 


policy excluded death irom bacterial ntec 
tion except that which shouid occur throug] 


an accidental cut or wound. From a finding 


for the insurance company the beneficiary 


appealed. A new trial was ordered 


Strict Construction 


The Ptstolest case™ illustrates the second 


interpretation, in which the courts reject 


National Insurance 
Cases 382 


1944) 


6 American 
Fox, 10 Life 


(Tex. Civ. App 

" Siracusa v. Prudential Insurance 
12 Life Cases 572, 211 La. 1066, 31 So 
1947) 

* 12 Life Cases 1013, 207 S. W 
1947) 
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Company 1% 
1s S. W (2d) 936 


Company 

(2d) 213 
{ 
(2d) 279 (Mo 


the extremely Struction and en 


deavor to keep within the clear meaning ot 


Pisto 


ading case on this 


the language u ai } The 


t” went all out 


ation of the contract, 


ollowin the Warbende™ and 


“Where one 


accidental death and the 


similar cases court said 


is insured 
equity 
g and 
any exception o1 h 1 h pol 


icy should not be controlling, at they 


should be strictly construed against the in 


surer and liberally in favor of the insured, 


and any uncertainty or reasonable doubt is 


to be resolved favor of the insured and 


rainst the insu It must not be construed 


Oni the 


basis of a strict technical interpreta 
tion and provision or rider to defeat 


and purpose policy 


indemnity in 


he circuit court of appeals unanimously 
reversed the 
cated that the 


himself in 


district court. The facts indi 


insured had overextended 


1 1 
traveling hand-over-hand sus 


pended from a wire hich was strung be 


‘ 


veen two masts of % asure ht. He 


wire with one hand and his body 


mussed the 


swung around, but he reached the mast, had 


his photo taken, and then climbed down to 
hres Pistolesi died 


Was nO autopsy The death certificate 


he deck weeks later 


‘There 


recorded the death as being an “acute myo 


cardial failure due to coronary thrombosis 


duration one lhe court accepted 


he theory th: happenings on the yacht 


aused the coronary thrombosis, but re 
used to concede that sweating, paleness ol 
he skin or recurring blueness ol iie¢ lips 
wound 


visible contusion or 


the body.” 


onstituted “a 
mm the exterior of 
In the Peterson case™ the 
would be 


myury 


proviso Was 


that no claim recognized if caused 


invisible Superficial wounds 


such as slight 


by an 


abrasions on an elbow and 


leg and black and blue spots resulted from 


an accident The trial court did not sub 


mit to the jury whether the injury was 


invisible or not and a verdict for the plain 
“The 


provision 1s to protect 


reversed The court said 


purpose ol! such a 


tiff was 


Cited at footnote 5 
” See footnote 5 
" Cited at footnote 5 
" Peterson 1 Locomotive Engineers’ Mutual 
sife & Accident Insurance Association, 123 Minn 
505, 144 N. W. 160 (1913) 
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body 


o evidenes 


t Ce 


wy Mutual 


onditions 
nt, howeve e. and the 
absent tl 


1on phrase 


wender v. Volunteer 
surance Company 
stable, Hamulton, 


violent ars ! it over 


‘$211 Ky a. 27S 
* Cited at footnote 9 
171 Miss 169 157 So 101 (1934) 
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in internal injuries and might have been 


revealed by an autopsy, but no autopsy 


taken there could be no re 


double 


having been 


covery on. the indemnity clause 


Order of United Commerciai 


America™ the 


In Flood 7 
Travelers of insured got his 


feet wet while pushing a car out of a ditch, 


and he died a few days later from traumatic 
lobar pneumonia, an infectious disease. The 
policy in this case provided that indemnity 
did not 
introduced into or through an open wound, 


“and the 


extend to infection unless it was 


open wound must be caused by 
external, violent, and accidental means and 
Therefore 
held that 


there was 


be visible to the unaided eye.” 


M 1¢ higan 


recovery as 


the Supreme Court of 
there 
no open wound 


could be no 


took an 
of a sedative (chloral and bromide 

The held 
construe the words 
their 
insured 


In another case” the insured 
overdose 
poisoning ). there 


court was no 


reason to “wound of 
other than ordinary 
The fact that went into 
a deep sleep, that he snored, that his mouth 
lew that his 
was not to be 


contusion” in 
meaning 


open and head was drawn 


considered a “wound 


To hold 


wound or 


back 


or contusion.” such facts consti 


tuted a contusion “would be a 
clear perversion of the ordinary meaning of 


plain language 


In the second trial the Court of Appeals 
held for the 
that “it 
the fatal injury 


of Tennessee insurance com 
that 


a visible 


pany, stating was not shown 
was evidenced by 
wound on the exterior of the 
effect that 


swollen, eyes 


contusion or 
body ” 


the insured 


was to the 
pale, 
glassy, pulse weak; the ambulance driver 
that he littl 
insured’s leg; but the 


‘Testimony 
was lips 


stated SAW a scratch on the 


court retused to 
adopt the technical difinition of the words 


held 


tusions or wounds within the policy provision 


and these symptoms were not con 


In the Dupee case ™ 
that death 
dental means of 


provided 
through 
there was a visible 
The in 
and 


the policy 
be effected 
which 


must accel 
contusion or wound on the body 
sured His 
head was 


died of a sunstroke LAC 


were red and his face swollen 


These were held not to be such contusions 
or wounds as were contemplated in the policy 


"276 Mich. 648, 268 N. W. 767 (1936) 

* Travelers Insurance Company v. Ansley, 22 
Tenn, App. 456, 124 S. W. (2d) 37 (1938); appeal 
from second trial, Ansley v. Travelers Insurance 
Company, 3 Life Cases 505, 27 Tenn. App. 720, 
173 S. W. (2d) 702 (1940) 

” Cited at footnote 9. The case was appealed 
from 2 N. Y. S. (2d) 62 and 3 N. Y. S. (2d) 901 
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In the Ransd 


indemnity for 


the policy provided 


Case 
death by drowning The 
limited in its 
that 
accidental drowning 
Che court 


contusion, 


policy not only was strictly 


coverage but had a 
did not 
while 


held 


specihc provision 


insure against 
bathing or 
that the 


wound or other marks of evidence of injury 


swimming. 
“visible 


words 


on the exterior of the body” did not require 


that the sign should become apparent im 


mediately after the happening of the acci 


dent nor does it where 


death 


pre clude 
obliterated 


recovery 


the marks were before 


In the Pope 


attempting to 


and excite 


drive an 


exertion 


case 
ment in auto ove! 
a muddy road did not produce such a visibk 
wound on the body as 


contusion o1 Was 


required by the policy Phe evidence indi 


cated a slight contusion on the forehead 
slight, small abrasions on the lowet 

The doctors regarded 
inconsequential The 
alter the 
Was pushed so. the 


and five 
right leg the abra 
S1IOnS as 


contusion 


was probably caused insured’s 


death 
auto could be 


when the body 


moved court decided WW 


favor of the company 


In the sunstroke case”™ the 


insured 


most recent 


died as the result of a sunstroke 


The policy had the usual “visible contusio1 


or wound” provisions An agreed state 


ment of facts showed the insured became 


pale, his face a vellow color and his lips 
were blue 
his death. Recovery was awarded the plain 
tiff in the The 


appeals decided these facts did not satisfy 


His skin turned blue just betore 


lower court court ot! 


the contusion or wound clause and _ re 


versed the lower court 


Stirk case 


several 


In the “ the insured went hunt 


ing with companions. He became 
pale and haggard as they ascended into the 
difficulty breathing 
His physical condition was not good prior 
to the had 
tor and his concerned 


Che 


alternoon 


mountains and he had 


hunting trip—he visited a doc 


wile Was about it 


hunting party separated late in_ the 


after the 
to camp for lighter 


had returned 
The 
was then at aa altitude of about 8,000 feet 


insured 
clothing. locale 
Rain, turning to sleet, started about 5 p. m 


their about a mile 


lost 


In returning to camp, 


away, the others sight of the insured 


'‘ Ransdell v. North American Accident Insur 
ance Company, 275 Ky. 507, 122 S. W. (2d) 114 
(1938) 

* Pope 1 
Company, 1 
(Mo., 1939) 

See footnote 10 

‘Cited at footnote 1 


Lincoln National Life 
Life Cases 920, 103 F 


Insurance 
(2d) 265 


I L J — December, 1953 





lhe insured never got back to camp and 


1 
} 
I 


the imsured throug 
had 


Was 


intensive search tor 
which 
night) 


It was the 


1 root t (tour mches ot 


SNOW 


fallen at the during the 


conducted for 


calnp 
days thereat I 


opmion ot % rest ranger that the msured 


could 


body 


not hi survived the storm His 


was never tound here were thre 


possibilities as Sugvestive OT a cause ol 


leath: (1) the country’s terrain, (2) pres 


animals and (3) the extrem 


Death could h 


ence wild 


conditions ave 0o¢ 


Y 
ilIness, o1 


by reason of a 


heart attack 


prior 


court stated there was no evidenes 


a visible contusion or wound on_ the 


exterior of the body Assuming the insured 


roze to death, a discoloration of the body 


from freezing would not be sufficient Jude 


ment was rendered for the company 


Conclusion 
Chere 1s littl 


in attempt to 


comtort to be obtained in 


reconcile the two theories 


ty construction If members are to be con 


sidered, then the majority rule would seem 


» be toward a liberal interpretation of the 


wound or contusion” clause, but 


visible 


the most recent decisions are in 


} ] 
thre opposite rite 


Sunstrok« carbon monoxide 


potsonime 


ind infection cases seem to have been in 


geniously presented by both sides. Some 


heart attacks are listed as sunstroke, some 


suicides turn up as accidental carbon mo 


infection cases 


about 


noxide poisoning, while some 


have a distinct air of the fantasti 


them. It does seem that in the cases listed, 


courts have awarded judgments in at least 


three where death was entirely from natu 


ral causes 


Che phrase “visible contusion or wound” 


is intended to precede the death throes ot 


the one insured Che contusion or wound 


is intended to indicate the onset of the ace1 


several cases the 


dent In courts have not 


contusion or wound that started 


found any 


+} 


he accidental process, but were satisfied 


it some possible contusions that arose after 
a natural cause ot death went 


(See the 


into process. 


Ansley case.) 


It will be interesting to view the progess 


in this matter—whether the companies will 


rates to cover these unantici- 


whether 


adjust then 


they can devise 


[The End] 


pate d awards, or 


some additional safeguards 


WHAT THE LEGISLATORS ARE DOING 


variations m the laws and these are de 


tailed in the following summary of the in 


iy idual law S 


\ new Alabama law 
activity without the payment of taxes other 


provides for such 


than those levied or assessed against the 


mortgaged property The act provides ror 


the appointment of a custodian or agent 


who shall pay all applicabl municipal li 


cense taxes The agent is made. the 


agent for service Of process in suits against 
the company \ct 527, Acts 1953, 


September Y. 1953 


ellective 


212 : 


Illinois amended Section Chapter 32 


statutes to the loan 


oft its revised 


permit 
ing of money on mortgages and the enforcing 
of its claims by a foreign corporation with 
out that corporation needing to qualify to 


The old 


must 


transact business in the state 


ovision that toreign corporations 


place such property up for sale at auction 


each vear was deleted from the statute 


limitation of ownership to a 
retained H B 410, 


July 1, 1953 


however, the 


five-year period was 


Laws 1953, effective 


Cited at footnote 49 


Visible Wound and Contusion Clauses 


Continued from page 790 


\ new law in Oregon authorizes any 
unatithorized foreign bank, trust company, in 
Surance company, interinsurance of 


and 


recipro 


cal exchange to acquire, hold entorce 


notes secured by real estate mortgages or 


make commitments to 
Such 


trust deeds and to 


purchase such notes companies are 
required to pay an annual $200 license fee 
and to file a statement constituting the cor 


poration commissioner its attorney tor serv 


of process. Exemptions from privilege 


or income taxes is provided, with the ex 
ception that where real property is acquired 
trust 


by foreclosure on the mortgage or 


deed, income received from the ownership 
or disposal ot the property 1s subject to tax 


Chapter’717, Laws 1959, effective July 21, 1953 


Texas has also declared that the making, 


holding or enforcing of mortgage loans by 
roreign corporations shall not be considered 
to be transacting o1 
State Phe added a new section 
to Article 1529, Chapter 19, Title 32 of the 
Texas Revised Statutes H. B. 359, Laws 
1953. effective May 14, 1953 


doing business in the 


measure 





Many of the puzzles and problems which confront the claim man 


when he investigates an insured’s personal injury may be solved 


if he makes use of the six important factors of this tested 


Formula to Evaluate an Injury 


This paper was presented at the national 
convention of the National Association 
Compensation Attorneys 
im Chicago on August 31, 1953. Mr 
Sindell 1s a Cleveland attorney 


of Clatwmants’ 


4 thigs PROBLEM of putting a price on 
a personal injury claim is like the prob 
lem of putting an oyster in 
All the 


around 


a slot machine 
elements of the begin to slide 
You think, of the lia 


bility and then you slip over to the question 


Case 


course, ol 


of injury and then to the question of how 
much money has been lost by way of wages, 
and what 
and 
maze of 
imponderables which become awkward and 
and, therefore, difficult 

I believe that I have developed 
approach, so that there 


are the medical and hospital bills 
know it, 
facts and 


before you you are lost in a 


figures, intangibles and 
unwieldy extremely 
to evaluate 
a new and realist 
can be balance and direction in the evalua 


tion of a personal injury with a 


I'd like 


to resolve the imponderables.” 


case, 


formula, to refer to it as a “formula 


The science of law is unlike medicine or 
the other 


are constantly 


sciences, These other sciences 


developing new drugs, new 
formulas and new modali 


lawyer, plaintiff 


mstruments, 
The personal injury 


new 
ties, 
or defendant, has always been plagued be 
lack of 
standard by which to judge the value of a 
When you analyze a personal injury 
and boil it down to its very 
found that 
all-important factors 


cause of the some mathematical 
CAs 
case essence it 
there remain six big 
first, the hability; 
second, the suffered; third, the age 
of the plaintiff; fourth, the type of plaintiff; 
fifth, the type of defendant; and sixth, the 


out-of-pocket expenses of the plaintiff 


VW ill be 


myury 


800 


There are many other factors to consider 
but you will find that all of the 
align themselves under these six 
ings With the six 


out on a piece Of paper, you can now 


factors will 
vital head 
categories clearly set 
begin 
evaluating each one 
apart 

: 
would be en 


to analyze the case by 


of these factors and from 
the others \ pertect 
titled to 100 points. J 


these 100 points in a manner 


separate 
Cad 
distribute 


will now 


which I have 


found to be equitable. Each factor will re 


ceive the following point value 


Liability 1 to 50 points 


Injury 1 to 10 points 
Age of plaintiff 1 to 10 points 
Type of plaintiff 1 to 10 points 
Type of defendant 1 to 10 points 


1 to 10 points 
100 points 


Out-of-pocket expense 
Total 


These 100 points now represent the per 
rect 
pertect 


case However, just as nothing is 


diamonds or anything else—so 
there are no in personal injury 

than 
$100,000. Some are even worth than 
$50,000, $25,000, $10,000 or even $5,000, and 
No formula 


worth 


“perfects” 


cases. Some cases are worth less 


less 


some are just plain worthless 


can make a worthless case some 


thing There are two kinds of worthless 


cases: those with serious injury and no 


hability, or those with absolute lability and 
absolutely 
this formula and ‘its point value system, you 


no injury Therefore, in using 


are dealing with cases that have merit. 


Test Case 


Plaintiff is a man 42 


ployed as the 
His 
automobiles 
streets to the city police pound 


years of age, em 


driver of a police tow truck 


duties consist of going out to tow in 
parked on. the city 


He has d 
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ve Weeks letendal ’s medical ex 
amination d lot agree with plaintiff's 
on the herniatu t the disc \ myelogram 


vas performed and there was a slight bulg 


ing at tl irth lumbar dis¢ Che plain 


‘ 1 
} 


tiff’s de ) hat the myelogram, 


standing alone re onclusive evidence 
oft the existence of a | iation of the disc, 


but that, coupled with the clinical evidence, 


l . they would make such a finding The de 
alm fendant’s doctors contend that the trregu 
vy exhibited in the mvyelogram does not 


substantiate the existence ¢ } ierniated 


By J. MARTIN SINDELL disc. Defendant conte at its medical 


examination disclosed mn ; findings 
consistent witl 1 ‘ 1 «ise, but it 1s 


: hile : possible that a disc an present vithout 
wo arried childret h Ont 
MmaAtrHeG Cn ” the classic textbook symptoms—and thet 


1 | oO hy oO support Ss 
erso dependent upon him tor Ippo! 1 doctors 1 testify 


his wife His pay is $200 per month, He 


has worked for the city for two years he expenses 


February 2, 1945, he received an ordet Doctors 


superior to go out and tow in al 
Oss oO 


parked automobile It was day 
the weather was cold and clear, and Hospital 
Streets were very Icy He was operat X-rays 
tow truck on a main thoroughtare Total out-of-pocket ex 
in a section of the city where a great num pense S800 


ber of trucking companies maintained ship 


> T ‘ >) - 
ping and receiving docks. Plaintiff contends Plaintiff fears to undergo recommended 


he was proceeding at a speed of about 20 Surgery but prefers to wear a steel Taylor 


miles per hour \ truck, operated by a brace in the hope that this condition will 


some day be alleviated by conservative 
treatment He is able to work, but suffers 


pain 


large, well-known trucking company, driven 

by one of its duly authorized drivers in the 

course and scope of his employment, backed 

the truck away from the dock and into the et ‘ formula and work it 
the plaintiff’s tow truck The lett 


tow truck was struck by the Point Point 


of the defendant’s backing truck. ‘The Factor Scale Value 


t 


plaintiff says that | vas abo 55 : 
plaintiff say at he is about fee L iabilies =() 


away from the truck when it suddenly 
backed out and that he is horn and Injury 10 
began to pump his brakes in an effort to Vgc 

avoid going into a skid, He says that hie plaintiff 

did skid for a distan if approximately four tk 
dl 


fendant 
to five eet before v struck by dete 

, X Ss 
ant’s backing truck expense 


100 


defendant conte 
backed 

Liability factor. vill notice that a 
spread Ot one ( ) porrnit has been ven 
to the liability factor as compared to a 
maximum of ( { ) , i e other 
nve tacto i as 0 e7 request 
f many laim hav n and 


ell 





and disability of this pat 
But the plaintiff 1s 42 years 


and have a \ aret OK age, and theretore his life expectancy 1s 
‘ reduced to 26.72 year Thi ylat 
an absolute lability : biel 
no enti cr 
s to be vyiven to the ‘ : . ‘ 
sevel-yecal id] I T til Variation 
contributory negligence claimed by 
. im ¢ an ( ponding lite expectancies, 
fendant Remember, the plaintifi admits , ; ' : 
. . ‘ ‘ it Was necessary oO devise a point Valu YS 
that he as treet trom the truck whel he : = . 
' ' tem vii vould compare 
first saw it backing, and was going 20 miles . : 
hor Neate ane a S possible to the Americat 
per hour on a slipper roar ere is né Pabl oe Mees 
' 1 abies an nave, 
doubt that there is a jury question, but the i 
: ‘ the 1ollowing pornt 
question is, what will the jury think of the Pabl 
' xpcrienc¢ apes 
speed, the dis involved and the , 


pery condition 

be brought 

Therefore, | give the plaintiff 
35 out of a possible 50 points 
subtracting these 15 points 
speed and is knowledge 
condition o road and the 
which he 

probability that the jury 

if he had been traveling at 


he might have beer able » stop 66 
being struck by thie bac kine trucl 
plaintiff gets the edge at 35 to 15, or 3 Looking 


} 


at the scale, the plaintiff in this 


of the hability factor I feel 35 points case falls in the 40-47 age bracket. whicl 


fair, and indicates to the claim man the real gives him five point the formula 


fact that defendant is entitled to these points 


on his side of the ledges 


Type of plaintiff.—We next go to the ty 


. f plaintiff his plaintiff would make 
Injury. next onsider 1S difficult wit Hie ability to 


t wr se] ly r\ \ vould 
he injury itseli a ay vould himself is not good. He is an 


titled to ten pom 1 } . d 
be entitled nN ! hat kind type of truck driver Members of 


s tot ) 
of injury whicl a tal and permanent mav not like 


a fellow whose job 
one, such as amputation of an extremity, — jn jllegally parked cars. He is 
loss of an eye, paralysis of a limb, multiple intelligence, but perhaps a_ bit 
fractures—a disabling injury which pe! since he is a lower-echelon member of the 
r 


anent 1 atur an which prol t tl ] 
Wa l Hn nature and \ ( !) ( \ not a policemai 


police rorce, and rea 


plaintiff from doing his work or is embat it ae 
rassing, humiliating or paintul. We 
give ten points to thi plamtiff He 


] 
ook to the jury How 


does he express himself ? Does he tell a 


straighttorward story How 


up on cross-examination ? What is the 


picture, honesth 


] 
| 


will plaintiff 


2 i1] 


stand 
horribly injured that he cannot 
lost approximately five weeks of 
though he must wear a steel brace 
to continue on the job. His injury . Being realisti sav that this 
ful, but, compared to the person with a ten-poimt plaintifl He is, rather, 
point injury—a leg off paralysis point plaintiff Let's give him six 
very fortunate is alive and 
work even if he does so with pain Type of aefendant.—The investigation 
would, the elore, assign six points to | the defendant’s track driver disclosed that 
factor, at least for the time being he had been institutionalized on two occa 
sions because of a serious mental ailment 
Age.—This plaintiff is 42 years of ag sometime prior to the date of this collision 
This is one of the known factors that we He spoke with a thick tongue, and was very 
have to deal with in the formula Tf the inarticulate It was difficult to understand 
plaintiff were seven years of age, instead what he had to say He could be pitied by 
of 42, then he would have a life expe: the jury. Depositions brought out that he 
tancy of 50.57 years under the American had violated the backing-up ordinance pr« 
Life Experience Tables and, _ therefore, viously, but this may not be admissible in 


would have a longer time ahead of him to trial. The jury might resent an attack upon 
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this poor, inarticulate earn 


an honest living 


Defendant driver testifie a 


See the a 


pproaching truck 


before he started to back uy 


thing he , wat of was 


ie collision—inferring, but without saving, 


that the plaintiff was going much faster 


than 20 miles per hour 


two people, the plaintiff 


Comparing the 
to spell out a better case than the 


defendant's 


hd 
Was able 


defendant's drive But the 


driver is not on trial 


large trucking 


His employer is a 


company The risk 1s tat 


greater for this defendant than if he was an 


with 


rougher 


individual 


Juric S afr 


individual drive 


trucking than with 


rivers 


compan * 


Trucking companies, airline com 


railroads, bus lines all are ten point 
defendants \ city transit 


and operated by the city, might 


panies, 
system, owne d 
possibly 


get some consideration 


from the jury be 


cause it has a public flavor Therefore 


a city-owned transit defendant might be 


entitled to a reduction in the point value in 


this But, in because 


category 


s¢ 
we have a trucking company, I would as 


this ca 
1 


plaintiff! as to 


pomts in tavor ot hie | 


sign tel 


this type of defendant 


Out-of-pocket expense.— The total out-ot 
this test case was $800 


pocket expens¢ Wn \ 


In order to facilitate the conversion of dol 


lars to points so that we can work with it in 


devised a SCale Of On 
li the 


] 
factor will 


the formula, | have 
S1000 of expense 
more, this 


value If thie 


point tor each 
expense is $1,000 or 
the maximum ten-pon 
$1,000, it 


get 
exceeds make 
difference ‘ ater be 
ase, having 


$800, will receive 


Potaling all the 
find the 


points out ot a 


Total of points. points 


in the test case, we plaintiff will 


possible 100 


recelve /0 
Now the problem becomes one of convert 


ing these points into doll 


next consider what 


event this case went to 


( settled on the 


asSecs basis 


past o1 


have aw: the 


SO WI! lot d t in advance 


n discussin 


the home othee 


around him, “Wh: 
st that could happen to us in this 
Using the 


slang expre SSION, “How 


Formula to Evaluate Injury Claim 


‘How effective 
What 


cases? 


hard will we get bumped ? 


is the trial lawver in the courtroom 


has his past record been in such 
raise doubt as to 
What 
way of jury 
lar What is the 
llar What is the trend 
down at the court f 


We of the National 


Compensation 


detens« counsel 


Can our 
liability in this case 
have AN by 
verdicts in | ases? 
value ot the | 


house this season 


Association ol 
Claimants Attorneys are not 
without a vardstick or a scale by which to 
measure and weigh the value of a particular 
need do is look at the 
NAC( 
verdicts and awards of 


We begin to get a 


injuries with all tactors in tavor ol 


injury All one 
Journal on 
and 
values ot 


sections in the 
$50,000 ove! 
vardstick of 
certain 
actually resulted in 


a verdict, because they 


verdicts. The disc not being proved with 
certainty in this case could, at the most, re 
sult in a $30,000 verdict, considering that a 
bring $35,000 to 


advan- 


more might 


$50,000 


provable lise 


Giving the plaintiff every 


tage of a humanitarian jury in a generous 


jurisdiction, the verdict could be $30,000. 


us apply the formula to the figure 
t 


It is 70 points out of a possible 100 points 
entitled to 100 
$300 


If this 1 a pertect case, 
point would be worth 
at by dividing $30,000 by 100 


poimt value ot 


arrive d 
points. We 


th by $300, being the individual point 


multiply 70, the 
Is Case, 


value of the pertect case, and we arrive ata 


figure of $21,000—the settlement figure of 


ur test case 


} ' 


iose this case as a test case 
office tried 
trial We 


versal because ot 


because it 


vsuit that our and lost 


were suc 
ge, and the appel 
the case for a new 
verdict was re 
sum Of This 
$20,500 while o1 


retrial a 
$25,000 case 


settled for 


1 appeal 
Vardi v 
mpany (29 AUTOMOBILI 
(2d) 411, 85 Ohio App 
1948; the value of the 


since that 


tendant Phe test case 1s 


Reliance Trucking ( 
858, 81 N. | 
Was in 


has inflated time, and a 


verdict would probably be returned 


ormula elastic enough to 


fluctuating values 


ideration the 


trend of the day 


} 


1 
oO pertect balance to these six 


One of them always seems to 
layvwire That's the nature ot 


Detendants 


very 


pe sonal myury case know 
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that wu 


dos S hot 


those jurisdictions where the la 


permit comparative 


juries read into their verdicts 


of the ne 
will go t 
a ¢ laim I 
gence il 
1 will 


can have 


n 


gligence If your case 


egligence the 
a comparison 


is one whicl 


o the jury, then it 1s unrealistic for 


nal 1 to compare the negli 


i ellort 


KO alor K 


I 


air settlement 


idea that you 


absolute liability, but having abso 


lute liability is a far cry from having a 


pertect |i 
It is w 


iwsuit 


rong to threaten a claim man witl 


a lawsuit Lhe threat of a lawsuit does 1 


trighten 
hle your 
lize that 


unhappy 


an experienced claim mat Just 


case gently Claims people rea 


you file your cases They are 


if you do not give tl 


icihh a chance 


to sit down and discuss cases after you have 
| before trial \ good claim man 


st friend a personal injury lawyer 


filed ane 
is the be 


can have 


rassed groom just starting 


moon 
handed 
please 1 
honeym« 
as he po 
Wie neo 


CTNCT Re d 


like the young, sl 


and embar 


out on his honey 


As he boarded the pullmar car, he 


$5 to the porter an 


t announce the tact 
} 


| 
tl 


told him to 


iat they were 


yoners he porter readily agreed, 
cketed the $5 bill The next morn 


soonel had the 


people 


trom their compartment when 


the passengers began to give them the eve 


some st 
even lau 


sought « 


ared, others 


ghed out loud 


ut the porter, his 


le 


SCT 
yours 


ice bec 


and said, “Didn't I tell you not 


thing al 


vhich th 


yout our being 


e porter replied, 


that—I told them you 


RISKY 
" 


a 
Ihis 
probl 


kven 


Mu 


BUSINESS 


have mentioned that 


Workmen's Compensati 


sunplifies to a gre: 


em im occupational 


extent out 


underwritn 


some hazardous occupation 


one of immed 


rippling myury lila 


rther simplification « 


problem is brought 
themselves 


AN ailable 


rate 


Talk to a claim man with warmth and 


understanding He must have a basis upol 
which to pay a claim, Let the claim mar 
enjoy the benefit of your medical reports 
photographs and evidence, with the 
tion that atever information 
him from vour file will be used o 
purpose of discussing settlement. Trust 
him, at least until such time that you find 
he cannot be trusted And, likewise, the 
claim man should be willing to discuss the 
findings of his doctors and to freely discuss 
the hability, the injury and all of the other 
pomts, in a joint, realistic effort to arrive at 
a fair, just and adequate settlement 

The incidence of accident is an ever-re 
curring one; it creates great social problems 
\ personal injury or wrongtul death ts 
catastrophic to the average workingman 0o1 
his family It results in loss of earnings, 
disability, debts or, in case of death, com 
plete destruction of the bread-winner; it 


fills hospitals and eve ntually clogs the court 
dockets everywhere Insurance companies 
self-insurers, their lawyers and counsel for 
the plaintiff are under a moral obligation 
to injured persons to expedite the disposi 
tion of the claim o1 Suit, to prevent o1 
eliminate the natural hardships flowing 
trom accidents o1 death Justice delaved 1s 
justice denied 

Because of this great responsibility, | 
have attempted to develop a formula to 
expedite the settlement oO cases This 


formula has worked for our firm and has 


satished many claim men; maybe it cat 


ork for you, to {The End] 


pertormers and others who may not 


expected to carry Workmen's Compen 


tion are not eligible. Occupations 
in there exists a definite ‘rout 

health hazard ca for a declination 
miners, lead workers, quarrymen and thie 
like often tall \ » disabilities trace 
able to their occupation but not payable 
nadet Workmen's oOmpensation 


| hesita rent he ques 
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The Proposition 


of the “‘Reasonableness” of Benefits 


By BERKELEY COX 


PE SUBJECT of ou 


Sentence in at pe 


discussion 1s the 
rsonal accident and 
health insurance bill recommended by _ the 
National Association ot 


sioners in 1947, which reads 


Insurance Commis 


he Commissioner may disap 


prove any such form (1) if the benefits 


therein are unreasonable in rela 


charged, or (2) if it 


provided 
tion to the premium 
contains a provision or provisions which are 
unjust, misleading, de 


unfair, inequitable, 


encourage 


~ (es 


ceptive of musrepresentation oO! 


such policy NAIC, 1947, 


page 391.) 


ceedings of 
Substantially this provision is now in the 
laws of about a dozen states 
How and why was this bill drafted? We 
all know that it 


the decision of the 
J States the 


came about as a sequel to 


Supreme Court of the 


Youth-Eastern Under 


ited 


the effect of making 
| 


siness of insurance sulkject to federa 


laws and other tederal statutes 


based on the 


antitrust 


regulation of interstate com 


merce This accident and health bill, how 


ever, gives no exemption trom = antitrust 


laws, with respect to concerted action on 


' 


rates, 


When the NAIC committee insisted on its 


and that was generally recognized 


whi 


iW WO! 1! the legislate 1 was 


abDal 


busines 


“Reasonableness” of Benefits 


Ur. Cox delivered this address on Octo 


ber 7, 1953, at the annual meeting of the 


Bureau of Accident and Health Unde 
Vontreal. He 


Life Insurance Com 


writers, which was held in 
ws counsel, Aetna 


pany, Hartford, Connecticut 


that method could be law 


Congress, recognizing the 


way in which 


fully continued 
seriousness of the problem, passed an act 


to exempt the business of insurance trom 
absolutely for a limited 
that it 


State 


the antitrust laws, 


time and thereafter to the extent 


vas regulated by State law Phe 
commissioners, through a com 


NAIC and with the 


thereupon 


Insurance 
mittee of the 
ance of the 


assist 
insurance industry, 
started the task of drafting proposed umitorm 


bills 


and casualty rates 


state regulatory 


lt the hire were to 


continue to be 
| 


made by intercompany rat 


ing bureaus, state regulation of such rate 


making activity was obviously needed The 


first and most important parts of the pro 


posed revulatory legislation, therefore, dealt 


iat subject, and the making of fire 


subject to 


1] 
‘ all < OW 


rey 


das 
( and 


atemaking 





that there is less likelihood that the policy 
holder will switch to another company even 
if the little Another 
reason probably is that life insurance rates 


premium is a less, 
are based on mortality tables and assumed 
earnings and are, therefore, some 


stably 


interest 


what more anchored than rates in 


other fields might be under completely com 
petitive Still 
that mutual life companies, whose price to 


conditions another may be 
the policyholder is dependent on dividends, 
write the larger part of all life insurance 
issued in the United States. Whatever the 
reasons, life insurance rates are determined 
independently by each company under com 


petitive conditions and are not state regulated 


When the NAIC rating bills were being 
drafted, there was a sharp cleavage of opin 
ion in the accident and health industry and 


perhaps the commissioners as to 
whether accident and health insurance rates 
should be 


mittee of this bureau, at one stage of the 


among 


regulated. The governing com 


discussion, voted in favor of having 
dent health 


casualty rating law 


acc} 


and insurance included in the 
The predominant opin 
ion in the business, however, was to the 
contrary, and the commissioners’ committee, 
with the practically unanimous acquiescence 
of the industry, finally 


accident and health rates from the casualty 


decided to exclud« 


rating law, and that has been done, I believe, 
in all states 


After proposed bills to regulate casualty 
and fire rates had been drafted, the NAI¢ 
committee prepared a bill to eliminate un 
then 
regulation ot 


fair practices in life and 
turned its attention to the 


accident and health imsurance 


insurance, 


If my recol 


lection serves me correctly, the industry 
representatives at that point took the posi 
tion that health 


would not besregulated and the companies 


since accident and rates 


would have to determine price, each for 
itself, on a competitive basis, there was no 
the NAIC committee to deal with 
the question of health insur 


Many had the old 


standard provisions law reqviring the filing 


need for 


accident and 


ance states already 


of policy forms with the state insurance 


departments, and giving the departments 
the right to disapprove forms not complying 
with the 


filing of 


law. That law also required the 


rates for the purpose of giving a 
change of o 
health 


com 


basis to prorate claims fart 
Since the 


companies, like the life 


cupation accident and 


insurance 
panies, would not be exempted by state 
regulation of rates from the prohibitions of 


the antitrust laws in that field, the South 


806 


eastern Underwriters decision required no 


new accident and health legislation by the 


States 


The 


sistent that additional statutory power must 


NAIC committee, however, was in 


be given to the insurance commissioners 
to correct abuses in the accident and health 
business, that the Standard Provisions Law 
and other existing legislation were not suf 
ficient, and that unless the state laws were 
tightened, federal agencies would step into 
the breach. Superintendent Dineen of New 
York, in my opinion one of the ablest and 
supervisory 


most conscientious 


state has had, was especially 
this. He 


the burglars out of the business 


insurance 
officials any 


insistent on wanted a law “to 


drive 


The industry representatives asked for a 


year’s postponement to make constructive 


suggestions with reference to this problem, 
more or le SS 
NAIC, 1947, 
page 214.) The commissioners’ committee 
rather naturally felt that time 
(they had worked for 
the rating and fair practice laws), and that 


as to which everyone was 


floundering. (Proceedings of 
was pressing 
many months on 
their program of proposed legislation must 
‘I he emphasis 
health 
The state de 


be brought to a conclusion 


with respect to accident and insur 


ance was on policy forms 


only disapprove policies 
with 


ments, and the standard provisions law did 


partments could 


for noncompliance Statutory require 


with coverage. ‘Unconscionable” 
issued, the 
state departments 


not deal 


policies were being commis 


sioners said, which had 


no legal right to disapprove Premiums 


which were not high in themselves but 


which 
being 


bought limited 


charge d by 


very coverage, were 


some companies and the 
claim practices of the operators issuing such 
policies were such that there was difficulty 
in collecting even the cla'ms that were cov 
ered, recall it, the 


which all 


‘| here were, aS | evils 


complained of concerned wert 


anxious to remedy 


was the bill | referred to in 
this talk. It 
at “unconscionable” policies, and the 


The result 
the beginning of was aimed 
rerer 
ence to benefits being reasonable in relation 
upon by the 
they felt 


establish 


to rates was insisted com 
missioners’ because 
that able to 


that a policy form was misleading or decep 


committee, 


they might not be 


tive, and they wanted another string on 


this “disapproval bow” to eliminate policies 
which, because of their very limited cover 
claim-chiseling by the 


them, should not 


age or because of 


companies be on 


the market. 


ISSUINE 
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= 
The fixing of prices by competition 


in a free market is the essence of 


American business enterprise. 
® 


lhe report of the NAIC committee ex 
ined the | 


bleness of 


tO 


purpose or the provision as 


benefits 


provision was in 


OT p¢ 
SSI@1 


provide a Comm 
nethod of dealing 


have 


puoli 

page 215 
When this 
intended to be general accident ane 


rate regulatory law It was aimed, 


fraudulent and 


Phe 


committees act 


committe report 


< ~ ? 
{ ays, a 


poli eS 
(actually two NAI( 


had shortly 


manifestly untfain same com 


miuttee 


jointly ) before agreed to 


and h h insur 
ry laws | 


which ot the bill is 


intent It does 


IS SIMINC. 


Commissioner shall approve o1 


rate but tl 


Hcy tf Cine ene 


remiu 
bh] 


he com 


al meeting 


Dinees Vas 
nt on the 


ulatory 


| 
t 


atement le | 


Mlac¢ 
the / 
1947 at 


said 


reported im 
vember Pk 
iter article 


“Although 


covered in the S 


accident 
is not 


posed amendments to 


Mi 


necessary to do SO 


pointed out by Dineen that 


1 
really bee 
there was a competitive rate stru 


is in the A. & H 


ause 


business. I happen to 


* Article 
the New 


VIII is the 
York Insurance 


rate regulatory of 


Law 


part 


“Reasonableness” of Benefits 


think that no do as good a 


rate 


bureaucrat can 


job as competition can in producing a 


structure 


that 
have 

under the 
But Mr 

business with its 
lend to 
noted that 


‘It was pt ) ord some 


Insuranee argued 


that A. & H. should come 
bill 


not 


{ onmlmuissioners of 


rating 


ms or 


sect such a Dineen 


tiaintains that the A 
itseli 


does 
He 


poli ies on the 


Variety ot torms 


rate regulation companies 
did 
part 
‘in the publi 
the 


by 


had put market which 


not reflect very much conscience on the 


management and 


interest 


were not 


Such were in 


taken 


‘unrea 


companies 
minority, he said Recent action 
the New York 
sonablk pol ies’ 


of 


Department wher« 


sold in 


were 
York 


companies that 


certain sec 


tions New 
CONVINCE d the 


will 


treated 


have 
Dx part 
be 


and Brooklyn 


ment not per the public to un 


fairly 


Vail Order Accident 


George H 


also Regulation of 
and Health 


See 


Insurance, by Kline, 


the background of this stat 


Che 
part in 
but 


alternative vhich 


much tot 
industry 
the 


provision representa 


who took 1947 discussions 


like it, we failed to produce 


the commiussioners 


think the 
not 


accept | record 


e willing to 


lear, nowever, that it was intended 


” a general rate regulatory measure 


accident and health imsurance 


he fixing ot s by competition in a 


free market is essence of American 


business enterprise The ant 


laws 


that 


trust 


were enacted primarily to preserve 


principle Bureaucratic control of prices 


deemed by the \merican 


the national 
It has 


competition has 


AS been unWIs¢ 


veople and by and legis 


tate 
d 


bodt Ss been resorte to only 


alive 


here been the deter 


not 


nining force or when necessitated by war 


ime conditions 


| he 


health busi 


competitive 


accident and insurance 


Phere 


variety 


certainly are 
greater 


the 


probably Hore ersanda 


of insurers in branch of business 


than in any addition to thos 


compames which writ mly accident and 


health policies, there stock and mutual 


life insurance 


stock 


ir¢ 


companies, fraternal societies, 


and mutual casualty companies, and 


nonprofit hospital medical 
this field 


soundest mutual 


and expense 
organizations operating in 
ot the 
msurance ce 


| he 


some 
lite 
entere d it 


largest and 


mmpanies have just 


re 1s no justification under these con 





Chis 


reco. 


ditions for bureaucratic control 


price 


the legislatures of all the states have 


nized by excluding accident and _ healt! 


msurance trom their casualty rating laws 


Accident and health insurance is not only 


written by a great variety of competins 


written in a great 
Nowhere 
pointedly stated than 
in the 1951 Annual Report of the Superin 
tendent of State of New 
York, page 19a, where it is said 


“The 


business is 


insurers, but it 1s also 


variety of forms and coverages 


has this been more 


Insurance of the 


he alt 


have all 


nature of the accident and 
that 


interest in 


such individuals 


insurable protecting themselves 


against an almost infinite range of con 


tingencies. As a consequence, literally thou 
sands of poli ies have been devise d, generally 
for use on a country-wide basis, which pro 
vide an extensive range of coverage together 
with an equally 
benefits ‘This 

healthy one It 


tection can be and has been tailored to meet 


diverse combination of 


development has been a 
means that insurance pro 


this wide variety of human needs,” 


Constant experimentation as to covet 
i Noncancellable 


tried 30 years or more ago, 


ages is going on policies 


were abandoned 
because of disastrous 
tried 
Group coverage has grown 
So-called 
medical” policies, on both a group and an 
individual 


ment 


by most companies 


experience, and are being again by 


some insurers 
and bounds. 


by leaps “major 


basis, are the newest develop 
future if the 
‘There 


are polio policies and policies sold by vend 


and may have a great 


experience with them is successful 


ing machines at airports and railroad sta 


Perhaps you have heard 


of the sailor who bought five 25-cent policies 


tions for 25 cents 


at an airport and mailed one to each of his 


girls so each would know he was taking care 


Well, if he had béen killed on that 
flight, each girl would have had $5,000 
That’s not bad, and I don’t suppose the 
sailor was particularly concerned about the 
that if it 
have been a cheerful 


of her 


loss ratio, except were very low, 


it wonld thought for 


him as he boarded the plane 


\long 


Wm new 


with this active experimentation 


coverages, the pressure of competi 


tion has brought improvements in the older 


and more basic forms Insuring clauses 


have been liberalized; maximum periods ot 


benefit for disability due to sickness have 


been extended; coverage for hospital and 


surgical expense has been improved; and 


age limits have been broadened his is no 


static business 
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* 
Mr. Cox points out that the price 
of the basic accident coverages has 
been relatively stable over a long 
period of years, notwithstanding 


and 


liberalization of policy contracts. 
* 


the inflation of recent years 


vear’s annual meeting ot 


told us 


In a talk at last 
Raymond Killion 


that the Metropolitan Life 


the bureau, Ql 
Insurance (om 


pany had extended its underwriting to a 


new class, including a large number ot 


occupations it had previously been unwill 


ing to accept, and that as a result its new 
and health 


hope that 


accident business doubled in a 


yeal I experiment is 


to the 


proving 
extent that 
with 


successful, because well 
established 
can reach out to 
market for the 


operator 1s restrict d 


companies sound policies 


additional occupational 
groups, the undesirable 
The growth of group 
coverages is undoubtedly having the 


effect 


sate 


salutary 


At the 1949 annual meeting of the bureau, 
Kulp, of the University of Penn 
able thought 


which he discussed, 


Professor 


sylvania, presented an and 


provoking paper in 
factors bearing on the 


health 


am not qualified to discuss the very tech 


among other things, 


price of accident and insurance I 


subject of ratemaking, but there are 
three 


premiums 


nical 


about accident and 


which I 


two or 
health 
mention here 


pomts 


want merely to 


Premiums for the basic accident cover 


remained fairly constant 
although 


considerably Phe 


ages have over a 


period of years, loss ratios 
fluctuated 
all commercial accident insurance loss ratio 
for all New York 
56.5 per cent in 1932, fell to a low of 25.9 


1944, climbed 


steadily to 36.9 per cent in 1951 


long 
have ovel 


stock companies in was 
fairly 


Among 


per cent in and has 


the factors which produced the low losses 
of 1944 


on the use ot 
and the 


‘vere undoubtedly the restrictions 


automobiles due to the 


very high 


level of employment 
} 


earnings. Every accident underwriter 
that 


effect on loss experience, 


high level of 


nows 


economic conditions have a marked 


and if the present 


employment should be ma 


terially reduced, the slow increase on loss 


ratio over the last several vears would 


probably be materially accelerated Bu 


point I am making ts that the price 
| 


basi coverages has been relatively stable 
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many 


S35 


$5,000 
accident and 
provi 


the imsut 


$1000 lin 


volun I ncreased to 


ilu Is 


\u 


cde part 


OMplamts 


Statutory provision as 


t benefits in relation t 


consider abl mium charged was not intended 


relatior general rate 


“Reasonableness” of Benefits 





measure for accident and health insurance; 


it was intended to give the commissioners 


an additional weapon to eliminate “fraud 


ulent or manifestly unfair” policies 


(2) The state legislatures have excluded 


health 


applying to 


accident and imsurance from rat 


laws casualty and 


re gulator V 


fire lines, thereby leaving the antitrust laws 


applicable to prevent price fixing betwee1 


competing companies 


(3) The determination of price by ope! 
market competition is a fundamental princi 
ple of the System; its 


American enterprise 


preservation is the principal aim of federal 


and state antitrust laws 


(4) The health 


business is highly competitive and each in 


accident and msurance 


surer determines the prices it will charg 


ror its poli 1es 


to the 
dent and health policies year after year, ane 
to other 
for the bast 
stable 


loss experience, 


(5) Due 


practice of renewing at 
} 


characteristics of the business, 


price 


coverages have been relatively 


poo! 


these coy 


through periods of good and 


and the 
subject Oo! 


cost of 
erages 1s not the policyholder 


complaint 


(6) Rate regulation by states of accident 
and health 


difficult for insurance departments, and would 


insurance would be exceedingly 


hamper the growth of the business and the 
improvement and development of coverages 
to the detriment of insurers and their policy 


holders 


I can see nothing in the words, 


“The 
Commissioner may disapprove such form it 
the benefits provided therein are unreason 
able in relation to the premium charged,” 
which obliges a commissioner to require 
that every submission of a policy form t 
data show 
Both the 


contrasted 


approval be accompanied by 
how the premium is determined 
with 


wording (especially when 


the detailed 


ROPING RURAL BUSINESS 


Health and Accident 
Conference companies active in the 
group field feel that there 
vexing problems tied to. selling 
folks accident health insurance, but 
generally the 
comnanies wish they 


Statutory provisions tor rate 


Underwriters 
rural 
are SOC 
farm 
and 
and the 


business is good 


had 


the se 


more of it 
A recent survey of companies 

turned up these chief problems: (1) lack 

of participation in the group; (2) lack 


? 


of accurate research and records; (3) 


810 


regulation in other lines) and the 


this provision indicate a different 


intent 
In order t ymply with thi 
commissioner 


seems to me 


policy examiner sl apply these tests 


(1) Does the policy form submitted meet 


ic Statutory requirements ? 


(2) Does it contain any provision 


1S deceptive, inequitable or likely to « 


age musrepresentation ol 
(3) Is the 
old not 
rent 
li the 
be approved lf it 


the policy is much more 


premium at 
greatly out of line with the cur 


market price ol similar policies? 


tests, it should 


meets the 


form meets these 


first two, but 


restrictive that 


other policies selling at comparable prices 
ne Commissioner ce 


filing 


charge before 


require the in 


surel the form to justity the premiun 


policy Tt the 


a submitted forn 


approving the 


be nents 


o be proy de | by 


t 
are so different from 


those of policies in 


common use that no market price c: be 


1 


said to exist, then the 


commissioner could 


substantiating evidence that the bene 


reasonable in relation 


require 
to the premium 


that the competitive mar 


1 } ' 
be used as the test of reasonable 


Ward 


ago. It is an application of the 


advanced by Bloomer a 


1 


] ] 
which is used in the determination 


principle 
ot estate taxes and in other 
| Where a 


CTS 
taken as thi 


valuation prob 


there is no « 
that 
must be 


other metlh¢ determining 
used, The application of this princi 


ple to the determina ion of reas mnablene SS 


oft benefits in re lam 


lation to premium will, 
convinced, most nearly carry out the 

with 
other 


cally 


intent 


which the act was drafted. I see no 


way in which the law can be practi 


[The End] 


administered 


poor initiative of key personnel respon 


sible for and (4) 


premium collection; 


underwriting older persons 


Underwriting 
two 


found to follow 
through 
patron 


Was 


mam patterns farm mat 


ke ting associations, groups, and 


cooperatives usually covered by 


group 
or tranchise-type insurance; or through 


county farm 


bureaus, generally on a 


group basis, but with some characteristic 
variations 
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Coverage and Suicide in Life Insurance 


By PERLIE 


The 
the 


; 


author i a member of the bar 
Vew York This 


with permission, from the Ox 


State of article 1s 


reprinted, 


tober, 1953 Dickinson Law Review 


oo OBLIGATION which a life in 
surer has in respect to the payment and 
the amount of insurance proceeds where the 
insured has committed suicide 
the 


policy 


depends upon 


obligation the insurer assumed in_ the 


Sul icle cases concern Cove 


} 
suicide cases relate to cov 


iSsu¢ pe every SuICcICde 


1 


Suici may exclude « 


used here 


the 


he term I have 


ives an advantage in analysis that 
ade of the 


ach through 


subject matter. The value of an 


coverage rests in giving a 


ain top view ot the subrect Complex 


are the accompaniments modern 


create contusion and hinder 


the that 


\ few 


n  coverag 


are quite early n Traveler 
mpan\ e a Cast wl ere the 
h resulting fron 


lent under a 


excluded 


from intentional injuries inf 


expression 


iil from 


poli 


violent, ind accidental means 


msurance 
3208 (1888) 

1898 ) 

1 


Q 1a 
iv) 


P. FALLON 


the action 
the 

ci d 
| he 


applied to an 


the Log Im Case, 


de ni 


was on an accel 
pleaded that 
suicide, either 
held that the 


policy In 


policy and insure! 


the insured had from 


sane or insaric court 


statute accident 
the 


the 


sentence quoted, the court considered 


\n accident 


The 1 


$ round 


OVCTARS 


lite 


pomt in terms ot ¢ 


policy may be coverage of gan 


on another Ben 


the l 


Missouri statute 


case 18 interesting 


argued that case ce 


that 


ehciaries gan 


cided the made 


hable accident 


he 
found it necessary to explain the 


insurers on then 


coverage 


for suicide while sane court later 


CAs 
Standard Accident Insur 
Missour: Supreme Court 


the 


ln Brunswick 2 


ance Company, the 


wrote that legislature could have 


suicicle by 
did 


e coverave 


made a sane person accident, the 


statute not go that fat The 


nature ot 


being accident, and sane sui 
did not 
later reaffirmed the posi 
the 
OMMInNOIUN 

the 
equivalent of coverage 


while 


would 


cide not being accident, the statute 
apply Che court 
had taken in 
Aufrichtig v. ¢ 
Company,’ 


are the 


case In 
National Life Insur- 
words that 


“This, be 


not 


tion it Brunswick 


ance court uses 


CAUSE selt destruction, Sane, 1S 


not fall within 
the purview of a contract covering liability 
for 


iccident at all, and 
injury or death by accidental means. In 


such case there is no reason for invoking a 


statute 

“Coverage” bring 1 tl aw otf contracts, 
thereby the thought this 
Holmes stated the contrac 
insurance in Lumber Under 
Rife In that ‘case was a 
lumber and a warranty 
100 feet the 
Waivers Were required 
to the 


and simplifies on 


subject. Justice 
tual bavis of 

? ' 
writers 7 there 
contract na 


suring 


of a clear 


Space ot between 


lumber and the mill 


vriting and attached policy 
that had 
he policy, knowing through in 
reports that there 


lumber and the mill 


ired pleaded thie 


msurers 


tior 
oO 
pection 


structures 


lhe 


were 


bet een the 


court 


* 298 Mo. 1 
237 U. S 


249 S. W 
605, 59 L 


912 (1923) 


Ed. 1140 (1915) 





held 


ceived. “Ot course 


that such evidence might not be re 


if the insured can prove 


that he made a different contract trom that 


writing, he have it 


What he 


to take a policy without reading it and then 


expressed in the may 


reformed in equity cannot do is 


when he comes to sue at law upon the in 
strument ask to have it enforced otherwise 
terms. ‘The 
liberty to mtroduce a 


letting the 


than according to its court 1s 


not at short cut to 


reformation by jury strike out 


a clause 
effect of regulatory 


statutes upon the coverage, the reasoning 1s 


In considering the 


most often based upon striking out a clauss 
In the Brunswick case, 
Court of Missouri 
absolutely 


above, the Suprem«e 
that the statute 
void all stipulations ex 


wrote 
“makes 
and 


empting lability on account of suicide 


all defenses bottomed on the tact of sui idle 

. .”’ The Supreme Court of the United 
States in Whitfield v. Aetna Life Insurance 
holding the 
to be a valid exercise of the 
treated the 
the contract contract 
with the statute held void.” The 
New York Court of Appeals in Franklin 7 
John Hancock Mutual Life 
pany, in word 
used in Section 155, subdivision 2, paragraph 
(b) of the New York Insurance 
the statute, 
law definition of suicide, as revising the 
tract in that the 
defined 


Company,” in Missour1 statute 
state’s power, 
statute as striking clauses from 


“Any 


must be 


mconsistent 


Insurance Com 
construing the “suicide” as 
Law treated 


when construed with the case 
con 
such a way description ot 
which the court alone 

tact 


wher 


suicide 
set forth im the 


that the 
exercised 


Was 
‘The 


States 


exclusion clause 
power of the 
strike 


regulatory 
tends to from the 
thought 


remove the 


clauses 
contract and thereby to create the 


of contract revision does not 


thought of coverage in approaching a study) 
In exclud 


of suicide in insurance matters 


courts are merely 


Analysis of the 


ing clauses the revising 


the coveragt subject 


matter on the basis of the coverage gives 


the advantage ol simplicity It does not 


necessarily reflect the law The cases above 
set forth 
matter by the 


well as by the 


show an approach to the subject 


striking out of a clause as 


definition of coverage 


law and the statutes leave one 
that 


and varied rules of law applicable to suicicle 


‘I he case 


with the impression there are many 


cases. One gets the wrongful impression 


* 205 U. S. 489, 51 L. Ed. 895 (1907) 

'13 Life Cases 348, 298 N. Y. 81, 80 N. E 
746 (1948) 

*58 F. 945, 953 (CCA-6, 1893) 

* Cited at footnote 3 

© 212S. W. 8, 9 (1919) 


(2d) 


812 


trom the cases thi there are many different 


ssues and that they Vary Irom Case to case 


to note that the 
sure d 


It is perhaps enough 


is whether the 


issue 


died by accident, 


wilfully committed suicide while sane ot 


In Manu 
Dorg m,” the 


suicide while insane 
Accident Indemnity 7% 
court charg “Tf you find that 
of the plaintiff, 


committed 
facture? 
branch in 
lavol 
to the second 
death 


simply as 


you will then pass on 
and whether or not 


resulted 


mquire 


this irom mere accident; 


being in the brook, 
talling 


from, well, 
down, and be 
the n 
Standard Accident Insurance 
Company,” the court “the 


fact as to what 


stumbling there and 


coming unconscious, and drowning 
In Brunswick z 
instructed jury 
caused 


National Life « 


ompany,” the court out 


must determine the 
the death.” In 
Accident Insurance ( 


Scale Zz 


lines at the beginning of the three 


“undisputed rules of law 


opinion 
hese 


act ile nt, 


rules us¢ 
“death 
by suicide by a person who is at the time 


the expression “death by 


self-destruction by a 


“whether the 


insane,” “intentional 


sane man,” insured was sane 


suicide 


Insu 


r insane at the time of committing 
In DeGogorza v. Knickerbocker Life 
ance Company,” the court charged: “I am 
asked b the 

yu that 


detendant’s counsel to charge 


there 1 no evidence autho 


you to come to 


I] \ ' 
Here jis 6 ¥en 


There no ¢ 


All of the issues point in the 
to the 


was accidental 


dence about it idence 


end, howe \ 
insured assumed 
policy An 


distinctions will develop 


obligation that the 
under the provisions of the 


enumeration of the 


the relation of tl 


diversities to the con 


trolling pomrt 


There is the 
] 


issue of liability for the face amount of the 


where sux 
that the 


policy occurs within the pe 


riod fixes. This provision 
fixed by the 


legality of the 


in policy is now nmsurance 
clause Was 


In Ritter v. Mutual 
Company the court 


codes.’ he 
decided in the case 
Life Insurance 
tated, more by 
holding, that 


payment if the 


Way or argument 


a policy which provided 


insured in sound mind took 
his own life was against public policy. Jus 
Northwestern Life 


Johnson ® 


tice Holmes in Insurance 
limitation 
Northwestern case 


One 


removed the 
from the law In the 
there were two policies 


Company v 


provided “if 
within two vears trom the date hereof, the 
"65 N. Y. 232, 242 (1875) 
% For example, see New York Insurance Law, 
Sec. 155, subd. 2(4) 
169 U. S. 139, 42 L. Ed. 693 (1898) 
‘254 U. S. 96, 65 L. Ed. 155 (1920) 
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In considering the effect of reg- 
ulatory Statutes upon the coverage, 
the reasoning is most often based 
upon striking out a clause. 


cate ) 
remiums are 
Wms OWT 


Issuance 


‘ 169 N 
Williston, Contracts (Rev 
p. 22st 

Colo. St, L., Ch. 119 

140 F. (2d) 611 (CC 
12 Life 7 
1947) 

© Kansas City Life 
Bowns, 7 Life Cases 5 129 F. (2d) 287 
(CCA-10, 1942): Continental Casualty Company 
v. Agee, 3 F. (2d) 978 (CCA-8, 1924); Aetna 
Life Insurance Company v. Wertheimer, 64 F 
(2d) 438 (CCA-10, 1933); Carter 1 
Accident Insurance Company, 65 Utah 465, 238 


Pac. 259 (1925) 


Cases 


Insurance Company 1 


Standard 


Suicide 


7 


iS that of COV 


mcrete form 


bar Sul 


ces Mmsuring 


ted Sta 
Supreme 
retroactive 
Compiled 
isa defense 
Statute to 
was 
statutes 
at alter 


t be a cle 


the section 


insuring against 


Tie accident or 
ol Mmsurance 


t Provision 


proving that 
uicide is upon the 
litigated im 


the states 


been 


a rule 


remains Since 


5 nor I ‘ © any 


issume tl insurer has 


accident within 
special definition that the statutes and 


llametly, thie accident 
us, none of the 
is branch of the 
Cady 1 Fidelity and Casualty 
134 Wis. 322, 113 N. W. 967 (1907) 
Vational Guardian Life 


Company, 
Ladwig t 
Company, 211 
Christensen 1 


Insurance 
Wi 96, 247 N W 312 (1933) 
Vew England Mutual Life Insurance 
9 Life Cases 1007, 197 Ga. 807, 30 S. E. (2d) 471 
(1944): Campbell v. Aetna Life Insurance Com- 
pany, 20 Ga. 415, 93 S. E. 24 (1917): Bullard 1 
Vetropolitan Life Insurance Company, 35 Ga 
770, 134 8S. E. 639 (1926) 

The process by which the 
provision out of the policy has 
above 


Company, 


courts strike a 
been discussed 





law obscure the issue of coverage In whi an is venerally recognized The courts 


ever form the question of the insurer’ ! in some such cases have construed the con 
ability arises, the basic issue sw | tl trolling statute so I I word “suicide” 


pol y creates an obligation wh | ath lI in thre statute 1 | ) | rerer only to 


sults from suicice The sign al ( | vilful suicide 
| uicide TI 


obligation O $i le is 3 Section 


be 


compel] ’ ; pol th: t u rintendent 


Phe point 


essential issue 1 coverage 

point of contract. The point 
leads, as Justice Holmes 
the agreement made by 

yreement the dominant 
matter re 1 agreement, 
re insure statutes 
indemnity 


as 
msurey 
xc luce 


uicide and 


Missour 


Statute 


alice 


policy wv ar a recovery stipulated 


amount or reduce the amoun f the pay ( oll n respect 


‘'lLumbermen’s Underwriters wv. Rife, cited at Y. 561 Veachem 1% New York State Mutual 
footnote 5 Benefit Association 120 N y 237, .242 See 
also De Gogorza 1 Knickerbocker Life Insur 

‘ 127 
( 


ance Company, 65 N y 232 (15 


‘Charles |} Wvyzanski, J1 A Trial Judge's 
Freedom and Responsibility 65 Harvard Lau 
Review 1281, at 1288 In commercial cases and 


5) which dis 
tinguishes the word suicide from a clause 
that excludes suicide, sane or insane The test 


those arising under regulatory statutes there 
insanity is stated in Strasberg v. EHquitabk 


is reason to hold the jury b 1 much tighter 


rein than in tort cases his is not because the Assurance Society of the United States, 


,ife Cases 759, 117 N. Y. S. (2d) 236 (App 
1s rn Qs! 
ing notions of justice In these controversies Ist Dept., 1952) 
Par New York Insurance Law, Sec 155, 
Nothing contained herein hall apply to 


rules of law are more consonant with prevail 


judges have i specialized knowledge 
ties have usually acted with specific reference 


to their legal rights and departures from the provision in a life insurance policy for 


declared standard would undermine the legis tional benefits in the event of death by accident 
lative declarations and would be likely to pro 
duce confusion and further litigation rather 


than reform 


or by accidental means.’ This provision was 

the statute } r to the amendment of April 

1951 Law 1951, Ch. 730, Se« l See aiso 
Strasberg 1 Equitable Life Assurance Society 
rhe argument supporting special verdicts . om = 

; of the United States, 14 Life Cases 670, 277 App 
in commercial or statutory cases also support a +? > e . : 2 - 
Div 130, 100 N. Y. S. (2d) 593 (1950) 

trial judge in giving in such cases a more de 


. In all suits uvon policies of insurance on 
ailed charwe ind more spevcific guidance in 


life hereafter issued by any company doing 
estimating the testimony. In complicated cases : ere loin 


or those in flelds where the experience of the 
verage juror is much less than that of the 


business in this state to a citizen of this state 
t shall be no defense that the insured com 
averawe judge. thet in « substantial Pek of a mitted suicide, unless it shall be shown to the 
satisfaction of the court or jury trying the case 
that the insured contemplated suicide t the 
time he made his application for the policy 
ind any Stipulation in the policy to the con 
trary shall be void Rev. Stat. 1929, Sec. 5740 

Discussed abov V. A. M.S.. Tit. 24. Sec. 376.620 

* Authorities are cited in the Franklin case ‘Brunswick v. Standard Accident Insurance 
See Van Zandt 1 Vutual Benefit Life Insur Company, cited at footnote 3 Whitfleld 1 


miscarriage of justice unless the judge points 
rather plainly to the knots’ in the evidence 
ind suxgest ho they can be unravelled 
(At p. 1289.) 


ance Company 5 N Y 169 179 Weed 1 letna Life Insurance Company, cited at foot 
Mutual Benefit Life Insurance Company 7 note 6 
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9 
The validity of the provision that 


suicide within a fixed time after 
the issuance of the policy will bar a 


récovery of the stipulated amount or 


reduce the amount of the payment 
is generally recognized. 


insured’s 
ige of the 


pplicability 


olding 
annot be 
se or be 
holding 
m 
$140 where 
ver taken,” 
allirmed 
eV 
insured 
there 
hile Sali 
decided 
mmipany of 
Supreme 
an accide o oo 
he Missouri <tatui rey uu iched th 1 resul New York 


} } 
since the the com 


sured while insane 


COVeTaL ( ance OT potas 


statute hi XCIl vel ru ! LOul hnaemnity provision provided 
} ’ 

ivable if the imsured’s 

aval onty Ing on aes I 1] Pron ti Ing Of potson The 


a clause cc] d court d t iat the complaint be dismissed 


© Cited at footnote % Scales v. National Life & Accident Insurance 
Cited at footnote Company, 186 S. W. 948 (1916) 
Cited at footnote 2% Cited at footnote 10 
352 Mo. 141, 176 S. W. (2d) 281 (1943) *" Cited at footnote 33 
102 Colo. 591, 82 P. 


ac. (2d) 754 (1938) 


Suicide 





{ Appeals it 
ident Insurance ( 


Scetmny 


company to 
vent it from limiting 
specifi AaACCI 


WiaAy 


eates liability, shal] likew1 


hiability 


pany’ 
porsol 
the re: 


suicide 


suret 
WISANe, 


madden 


* Cited at footnote 
Footnote 27 refers to the 

in the 

pect to the face 


apply to the 


statutory change 
that 


value 


namely i reservatior insurance law 
the requirements in re 
of the shall not 
indemnity provision 

“” The rulings which the Missouri courts have 
made in respect 5851, that are 
in the notes so far, ilgustrate this position. The 
decision of the New York Court of Appeals in 
John Hancock Mutual Life 


cited at footnote 


policy double 


outlined 


to Sec 


Franklin 1 Insur 


ance does the 


Company 
same 

" The 
regardless of the 
I have sought to bring this out by short quota 
tions from the cases The Fields cited 
at footnote 33, and the West case, cited at foot 
note 37, are excellent thought 
I have in mind 

“An articl reflect all of the 
tion by case The diversity of the 
points that are herein discussed indicates 
ever, the extent of the litigation 

“The expansion of group insurance, the us¢ 
forms of famils 


coverage remains in. the 
effect of the 


concept of 


cus decision 


Cast 
examples of the 


may not litiga 


citation 
now 


of specialized policies such as 


816 


® 
When statutes or decisions 
treated 
suicide is generally de- 


require 


suicide to be as an acci- 


dent, the 


fined as insane suicide. 


require suicth 


suicide 


himuitatio 


ment Mmipai 


ncome policies, the writing of insurance with 


out medical ex 
ind the 

lives are a few of the developments in_ the 
field reflect the 
modern insurance to meet socia 


mination, known as nonmedica 


progress made in writing on substandard 


which capacity of 


and 


Insurance 
economic 
needs 

“The classical economist looked 
petition as a res 
thought re 


initiative 


upon com 
The current 


competition as 1 


ulator of price 


economi rards 
continualls 
idaptation and requires initia 


that exist in the 


promoter of Competition 
sugvests forms of 
tive in supplying the needs 
which competition operates 
The expression might be better if the state 
were that accident which 
is generally limited to insane suicide 
suicide remains to be defined 
oped further below 
108 U. S. 121, 27 
1 Hill 73, 75 (1843) 
Cited at footnote 1 
Bigelow 1 Berkshire Life 


93 | S. 284, 23 L. Ed. 918 (1876) 


fields over 
suicide 
Insane 


This is deve 


ment includes 


7 L. Ed. 878 (1883) 


Insurance Con 


pany 
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he Missouri Supreme Court there ruled 
I 
dity of instructions. the trial rt 


jury These instructions proceed 

6 upon the theory that, if the deceased had mind 
of insanity it t ) r| enough to know that he was handling a revolver 

the of the committing of ind in addition to know that, if he discharged 

party accused was laboring under iinst his person, physical injury or death 
defect of reason, fron : ! vO follow } W nsane rhey 
not to know i t t > ly ne might not 
he was ) > in mind to know 


is doing what wi: le ( Vi 4 ) vroneg 


This « Vi he recent subject f I} t f mpulse which 
Ch nglish courts 


opinion in Penn 
Smith v. Baldi , D ; d appl V’Naughten rule in its 
iff'd, [ S. ¢ ret ' . I n ince Cases See Borradaile 
f 4 


‘t February ‘| l 5 x44 >. 561 i Hlunter 5 Manning ind (rar 
application of } W’Naughten rule 


suicide cases is sho Rodgers Travele IRS 927 (Mo 1920) 


WA 


Insurance Company, 311 M S. W 36S 


Suicide 





Rodae 2 Travelers Insurance 
Company made 


the Gate ase. The Circuit Court of Ap 


courts in 
distinctions in respect to 
pea kighth Circuit im Occidenta 
Life Company v. Eiler™ w of 
the opinion that the thus made 
affected the 


Ss tor the 
In uUrvance 
distinctions 
reterence the suicide note 
held that a 
effect of showing that the in 
‘The that 
read: “to 
nobody’s fault, 
Cemetery, Father 
Undertaker Did 
There 


and therefore suicide note did 
not have the 


sured was not insane suicide note 


was before the court nervous, 


could not stand it any longer, 
Mattese 
Schlattmann, Fundler 
take time to wash.” 
cretion in 


Bury me at 


may be 


these decisions resting on the 


interpretation which is given to the suicide 
Such is the view expressed in /nsur- 


Rodel.” 


note 


ance Company 7 


The rules of the M‘Naughten have 


not been sufficient to meet all of the deve lop 


Case 


ments of modern psychology. Justice Cardozo 
in People v. Schmidt™ found it 


add a 


necessary to 
delu 


the court of appeals later gave 


reservation MmsSani¢ 
that 


the force of law 


respecting 
S10Onls 
said 


There the court 


“If, however, there is an insane delusion 
that God has appeared to the defendant and 
crime, Wwe 
that 


This prin 


COMmMMISsion Of a 
offender 


ordained the 
think it cannot be said of the 
he knows the act to be wrong.’ 
was not applicable to the case before 
the court. In People v. Sherwood,” the point 
that Justice Cardozo made in the Schmidt 
case was accepted as the law in a case wher 
the defendant had killed het child while 
with the that in death 
there could be freedom 
from pain, suffering and misery 


of the discussed in People 


cipl 


obsessed delusion 


alone safety and 
The rules 
criminal law are 


vw. lrwmn.” Modern 


tinction in respect to persons who have what 


medicine makes a dis 
psychiatrists describe as a psychopathic per 
sonality and persons who are suffering from 


Mode ri 


personalities as having 


a psychosis medicine apparently 


treats psyve hopathic 
they commit 


full knowledge of the acts 


‘There is a distinction made between instinct 


and conscience. Justice Cardozo perhaps 


expressed this thought in the Schmudt case 
“It is not 


liability, that the person is morally depraved.” ™ 


The United 
and the 


enough to relieve from criminal 


States Supreme Court at an 


early date courts of Missouri later 


Cited at footnote 53 
“6 Life Cases 1024, 125 F. (2d) 229 (1942) 

95 U. S. 232, 241, 24 L. Ed. 433 (1877); see 
also the discussion in Boaz v. Mutual Life In 
surance Company of New York, 9 Life Cases 
690, 53 F. Supp. 97 (DC Mo.) aff'd, 10 Life 
Cases 440, 146 F. (2d) 321 (CCA-8, 1945) 

216 N. Y. 324, 110 N. E. 945 (1915) 


818 


turther in 


to go 


found it 
respe ct to 


necessary much 


‘J he 


required recog 


insane suicide element of 


insane impulse, for example, 
TI will and 


nition The consideration of the 


the reason made it necessary for the courts 
o the M’Naughten rule 


The law sought to 


to add qualifications t 
held 
keep abreast ot developments in the 


cal fie ld 


in the insurance 


Tri¢ di 


Mutual Life 


is perhaps a starting point 


The case of Insurance Com 
pany v. Terry°® 
The discussion in Breasted v 
& Trust ( 
the Mutual case the 


trial court to charge 


Farmers Loan 
ompany™ is not so complete. In 
insurer requested 
that if the 


to understand 


insured had 


sufficient capacity at the time 


the nature of the act he was about to com 


mit and the consequences thereof, it was 


immaterial that he 


h impaired his sense of 


was impelled by insanity 


] 


whi moral 


respon 
sibility. I interpret the request to mean that 
if the insured knew the nature and cons¢ 
} that he did not 
was morally wrong was 
In England in 1843 
Hlunter™ 
had been decided by the Court of Common 


Pleas 


sured had voluntarily 


quences of his act, the fact 
that the act 
not a controlling point 
the case of Borradaille, Executor 3 


know 


There a jury had found that the in 
thrown himself from 
a bridge with the intention of destre 
when he 
right of 


judgme nt tor 


his life at a time was not 


of judging between wrong 
court gave 
ot the 


a construction of a 


msurer 


opinion that the case turn 


clause in thre 


Coltman, J., in his opinion pointed 


the directors of the insurer as practi 


i 
wished to avoid the issue of insanity 


clause was written with the intent that 


voluntary act would excluded trom the 
jury iad found that the act 
that thr 
knew the nature and quality of his act. ‘The 


Court of the United States in the 


coverage Phe 


was voluntary in the sens« insured 
Supreme 


Vutual case, after reviewing the decision of 


the English court, affirmed the judgement for 


the beneficiary and wrote 


“It. tie 
of his 


assured, being in the possession 


ox dinary reasoning faculties, from 


jealousy, ora desire 
life, 


proviso 


anger, pride, 
from the ills of 
own life, the 


to eseape 
| 
| 


intentionally takes Int 


attaches, and there can 


be no recovery If the death 1s caused by 


the voluntary act of the assured, he knowin: 


»271 N. Y. 427, 3 N. E. (2d) 581 (1936) 
166 Misc. 751, 4 N. Y. S. (2d) 548 (1938) 

* Citing Wharton. Criminal Law (11th Ed.) 
Sec. 83 

282 U. S. 580, 21 L. Ed 

®' Cited at footnote 47 

* Borradaile Executor 1 
footnote 53 


236 (1873). 


Hunter, cited at 
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The rules of the M’Naughten case 
have not been sufficient to meet all 
of the developments of modern psy- 
chology, Mr. Fallon emphasizes. 


tacul 
able 
gene 


nature, consequences, and 


the ac 1S about to commit, or 
] } 


thereto Dy 


a rererence [to 
ral character ot 
no further than 
Vaughten Cade, 

knowledge ot 
ot the 

lr} 


passage Io! 


act and 


e concept 


how the 
is impaired know] 
nature and consequence 


present 

Travelers surance Com 
Missouri re 
e case and the Vutual 


above Phe \ pt the law 


Jers 7 
Supreme Court ot 
Borradat 

Ppassapye above 

he Supreme Ce 
The Missouri 
tions to jury 
that | 


mind) ligt have 


court 
omitted the 


power (an attribut 


been So reduce 


could ist an insane impulse 
mit 
than 


1 
act 18 wrong 18S a controiln 


ever, in Edwards v. Business Men’s Assurance 
Misso 


Company,” the Supreme Cour 


reviewed an instruction 


verdict TO! 


“or ‘ ¢ +] t 


tila al ii¢ 11il¢ 
he was insane to sucl 
be able 1 


CONSE q 1¢é1 


6% Roduvers 1 Travelers Insurance Company, 
2 


cited at footnote 53 
®9 Life 27, 350 Mo. 666 


82 (1942) 


Cases 168 S. W. (2d) 


350 Mo. 1107, 169 S. W 


Suicide 


insured argued that 1 test 1s erroneous 


at understanding tl moral 


had 


insanity in this type of case; 


conse 


the act never been a test 

rrrinines 
hat the instruction excluded any con 
which the 
held 
view of the 


The 


ween insane impulse and knowledge that 


ration of an impulse 


ured 


instruction to be 


msane 


could not resist ‘The court 


error in 


ision in the Rodgers case relation 


act is morally wrong was not developed 


opinion 


Lemmon v. Continental Casualty Com 


} 


the insurer had had a verdict in a 


case where a psychiatrist had testifed on a 


hypothetical question that the insured was 


been by a 
personality that 


insane because he had 


t his overcame his 
conviction when his intelligence 


resent “Insured was using his in- 
nee in order to carry out the act of 


‘The 


ferred to the insured being 


self-destruction.” psychiatrist had re 


under the con- 


trol of an irresistable impulse Che trial 


had instructed the jury that the in 


sured was insane if his faculties were so 


impaired that he was not able to understand 


the moral character of the act The court 


refused to instruct, at the beneficiary’s re- 


quest, that if the insured’s will power was 


impaired and the insured Was COnIpe lled by 
that 


jury 


an irresistable and an irrational impuls« 


the insured was insane even though the 
that the understood the 


physical consequences of his act The Su- 


insured 


found 
und 
preme Court of Missouri reversed.’ 

In Britton 7 


pany of America,” the 


Guardian Life Insurance Com- 
trial court in instruct 


the jury reterred to the “legal intention 


destroy himself” stating that the factual 


ie “depends upon whether or not the de 


ceased, . at the time he shot himself, 


was sane and capable in law of forming a 


legal intention to destroy himself and there 


tore legal responsibility for his aet, or in 


Sane - 


and not legally 


responsible therefor 


lhe appellate court held his ‘nstruction to be 


1 


sufficiently definite although the 


CaAaS¢ Was 


submitted on the theory of irresistible im- 


the Brit 
impulse set out 


standard apart from the 


In neither the Lemm m not 


is the theory of 
single 


t the 


knowl- 
moral nature of the ac 


Columbian 
cited at foot 


The court 
National Life 
note 4; 


cited Aufrichtiag 41 

Insurance Company 

Rodgers 1 Travelers Insurance Com- 

pany, cited at footnote 53; Hdwards 1 

Ven’s Assurance Company, cited at 
9 Life Cases 380, 177 S. W 

1944) 


JUSiNES8 
footnote 66 
(2d) 443 (Mo., 
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In Ritter v. Mutual Life 
pany of New York,” the 


the United States sustained the 


Insurance ¢ 
Supreme Court 
follow 


char a 


“OW 


intended by the 


must understand what is meant and 


his 


term ‘moral character of 


act’. It is a point which has been used by 


the courts, and is correctly inserted in the 


term; but it is a term which might be 


understood We are not to enter the 
main of metaphysics in determining 
constitutes insanity, so far as the subject 
If [ the deceased | 


was doit gz, and the conse 


is involved in this case 


understood what he 
quences of his act or acts, to himself as well 


as to others—in other words, if he under 


stood, as a man of sound mind would, the 


consequences to follow from his contem 


to himself, his character, | 
able to « 


prehend the wrongfulness of what he 


plated suicide 


family and others, and was 


about to do, as a sane man would—then 


regarded by otherwise 


is to be you as sane, 


he is not 


Equitable Life Assuranc: 
United States,” the test of in 


‘“ 


In Strasberg 2 
Society of the 
sanity 


was stated as without appreciation 


of the physical consequences of his action 


or without power to resist the disordered 


impulse that impelled him to end his own life 


have 


Modern psychology and psychiatry 


advanced very rapidly in their explorations 
ot the 


latory 


mind The law, because of the res 
states, having 
field of 


difficulty of being in a foreign climate 


process ol the 


into the 


brought medicine, 


regulatory power, in defining insane suicide 
matter of law, enters the 
In the field of medicine, 


ol psychology and of psychiatry many ex 


as accident as a 


field of medicine 


* Cited at footnote 19 
Equitable Life Assurance So 
United States, cited at footnote 26 

Hinsie, Understandable Psychi 
Company New York 1950) 
The Practising Law Institute presented Dr 
Hinsie in a series of lectures in New York City 
well-organized] presentations attracted 
wide interest 

It is doubtful f the courts have 
further than the M’Naughten case In 
Life Insurance Company v 
note 62, the Court 
bring in the test of 
was morally wrong 


‘Strasberg 1 
ciety of the 

Leland F 
atry (Macmillan 


hese 


gone 
Vutual 
Terry, cited at foot 
went no further than to 
knowledge that the act 
Thus, in Manhattan Life 
Insurance Company v. Broughton, cited at foot 
note 46, the Court referred to ‘‘a man who 
was so unsound of mind that, while he foresees 
the physical consequences which will directly 
result from his act, he cannot understand its 
moral nature and character, or in any just 
sense be said to know what it is that he is 
doing.’ The decisions in the cases cited in 
footnotes 67-69, are not understood as creating 


829 


ther 
thet 


ot combatin 
' 


Inadequat There are 


istinct lt-preservation 
been reve \ to have 


in view but self-destruction 
It 1s possible hat wh the 


j 


do in fact commit suicide 1 ( his 


group It must be supposed such 


peopl far-reaching detusions mstinct 


1 1 1 
have taken place, as the which 


there have been set tree @XCeSSIVE quantities 


of the destructive instinct directed inwards 


These patients cannot tolerate the possi 


bility of being cu treatment and 


against if 


regulat 


reconciliation 


new legal tests whereby 
of will power 
of insanity 

United States District 
District of Missouri 
l Equitable Lif 

United States (unreported) 
structed that an irresistible 
sanity, and if you believe and find from the 
evidence that [the deceased | 
mitted suicide he had the mind and 
sufficient to know and 


ness of his 


insane impulse or loss 
standing alone 
Thus 


become evidence 
Hulen sitting in the 
Court for the Eastern 
charged the jury in Gray 


Judge 


Society of the 


Assurance 
You are in 
impulse is not in 
when com 
mentality 
ippreciate the wrongful 
suicidal act, then you cannot find 
that the insured was insane when he committed 
suicide have been im 
as the result of an impulse 
resist.’’ I bring this federal 
viewpoint in here since it reflects what a jurist 
apart from the Missouri courts finds in the Mis 
sourl law as the courts of that 
clared it 
‘Sigmund Freud An 
analysis (W. W. Norton 


merely because he 
pelled to take his life 
which he could not 


may 


state have de 


Outline of 
New York 


Psycho 
1949) 
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Sere 


Public policy does not permit the 
issuance of insurance against suicide 
when it is wilful. That is long estab- 
lished in the law, says the author. 


“pre mead 


im pe ssib 


without an artific 


10 =f 
216, 538 


footnote 


L. Ed 


4 A 


1288 


ted at 


Suicide 


See 


The 
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unjust conditions 
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it 
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it must sell thei 
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mtinually 
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| deter 
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tir ially 


the 
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«h( no 


would be upon 


is to exact 


ind does not possess - 


in Leland v. Oreg 
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jury were cl 
require 
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suggest, 

not by 
ury Was 


nt, 
Pr 
also indulged 


the 
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ocess 


ry about 
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subtlety not 


jure 


carry Sanctions 
imsurel 


iat 


eV ide nce 


view 
at view 
rejection 
insured 


penalty 


visions contained 


msurance policies 


} 


have been generally 


are gen 


vile nee 


that 


medical c 
find 

been Satistactory 
these 
In 
field of workmen's compensation, there 
h. There 


the 


ithdrawal of 


surance trom the policies 


adminis 


of both 


the 
ave advantage 


Irie di al advice 


Rev 


Sec 
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The reconciliation of the legal and medical 
problems requires study of the 
that 


does not 


factors 


may be ot help 


the present | 


Public 
of insurance 
‘J hat is 

risks that 
suicide, do not fall within that rule 
field that the 
medical 


Situation 
poli \ permit the issuance 
against suicide when it is wilful 
long established in the law.” The 
from unwilling suicide, insane 


law leaves open for imsurat 


arise 


action, knowledge is a part of tl 


insuring process. So we may assume that 


the insurers are qualified to deal with t 
medical aspects of the coverage in respec 
Release of the 
the state regulatory 
first step \ 
all of the 


coverage 


insane suicide insurers fr 


power would be tl 


power to ex lude 


connotations of the word from the 


would then rest with the imstrers 


Responsibility would rest msurers i 


the writing ol 


upon 
insurance tor the coverage 


sks that are within insurable processes 
be restored to the 


It would not be 
compelled to write coverage; insurance 


Insurance would thus 
Iree exercise Of 1tS power 
would 
be given the responsibility ot 


result 


writing Coy 
than the 
responsibility Phere 


Wasteful litig: 


reconciliation ot 


crage The would be more 
development ol iret 
other benefits 


The 


generalized legal for 


would be ition 


would be reduced 


medical science with 
ould be 
be placed upon 
could be 


plicable to given sets ol 


Insurance would 


Standards 


mulas w avoided 


a sounder basis 


deve oped that are more easily ap 


Advances ot 


may in the 


facts 
held 


pomt of ae 


knowledge in the mental 


calculable future reach a 


knowledge such as physical medicine 


attained through instruments of precision.” 


that will sup 


Essential here | 


is an experience 


port actuarial computations of the risk and 


and the premiums necessary for a special 


form of msurance 


If the writing of the insurance is left to 


the insurers, there must be a standard for 


separating wilful suicide from unwailful ot 


'" The statute quoted in footnote 28, above 
excludes cases where the insured contemplated 
suicide at the time that he made application 
for the polic» No case in any of the 
goes so far as to place an obligation on the 
insurer where the evidence shows that the 
insured committed suicide while sane 


”* The Colorado and Utah statutes were 
amended so they do not apply to insurance 
against accidental death by accidental means 
nor to the provisions of a life policy that insured 
against accidental death or death by accidental 
means. A bill was introduced in the Missouri 
Legislative Session of 1951 known as House 
Bill No. 343 which would have added a pro 
vision to the present Missouri statute ‘‘that 
nothing in this section contained is intended 
or shall be construed to apply to any accident 
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States 


suicide in 


take the 
into consideration as 


In some cases the courts 
suicide itself 
evidence of insanity where there is 
a causal connection established as a 
fact the insured’s 
state and the suicide. 


between mental 


insane suicide Phat standard must be 
tical It 


might 


prac 


must be easy of application It 


be arbitrary in some respect < least 


until such time as medical science makes 


final knowledge 


Phere 


available in the mental field 


must be a basis for draw 


at W 


the distinction wilful and 


ing or insane suicide present the 


i 
in some cases take the suicide itself 


consideration as evidence of insanity 


i is a causal connection establi 


insured’s 


fact between the 
and the 
Ven's 


“Appellant assigns error under cour 


suicide In 


Issurance ( 


yn in discharging certain jurors pt 


torily challenged by the defendant 


they said that they believed that a m: 


committed suicide was 


= After 


us, W ay < I | conclusion 


InSalie 


reading he record 


that, from the rs by 


] 


counsel 


examination 
and by hie court, ! ou cot 


conciusion 


properly reached the 
1 
} 


tt 


( jurors excused had Suc h a 


man who committed 


insane, that such conviction we 


influence judgment and require 


to remoy the record 


abuse court’s discretio 


Roche 7 


before it 


peals 


Suicide 


insurance 
death or 


policy insuring against accidental 
death by accidental means or to those 
perts or provisions of any life insurance policy 
which insured against accidental 
death or death by accidental means 


specifically 


“ Professor Patterson has pointed out many 
of the adaptations that may be made under the 
misrepresentation statute. See Patterson, ‘‘Mis- 
representation by Insured Under the New York 
Insurance Law 44 Columbia Law Review 241 
(1944) The point that Professor Patterson 
made especially to future medica] re- 
search in its possible use in a numerical rating 
system Similar adaptations are undoubtedly 
open under the statutes reviewed herein 

Cited at footnote 66 

185 N. Y. 128, 77 N. E 


* 


applies 


1007 (1906) 
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upon as evidence of insanity. The 


Mental derangement cannot. be 


solely upon the circumstance that 


killed himself. Insanity is not inferabl 
the mere act of 


Mutual Benefit 


suicide [Weed z 
Life Insurance ( mmpany, 7\ 
N. Y. 561; Shipman v. Protected Home Circle, 
174. N. Y. 398, 405.] Nor 


a man has taken his own life, alone and of 


t 


does the fact that 


itself and the absence of any other evi 


dence % his mental condition, warrant 


his mind was unsound 


suicidal act, or prior 


1 
lacked 


estamentary 
ut by Wer 
human « 
le men 
how 
Casualty 


Missour! 


not sufficient 
insanity, 
consi 

wit! ith 5 i | jt ton of 

Holt case, Supra 208 Me low 

SW 9 Wigmore on 


359 


1035; Evidence, 


cites Veu 


Defendant 


King, & ¢ 


page 
Insurance ( ircuit 


1 347 


facts somewhat similar to the 


In that case it was held on 


pre sent tacts, 


substantial evidence of 


think 


e insured’s 


there was no 


that 
insanity, but in tl case Wwe 


submitted to 


and th: 
that insured was insane, along h the 


le, made 


insanity, 
con 
ceded SUICI¢ 
insanity one 

m Life Insurance 


“Lem 


(,uardl 


sa 


Imerica,™ tl 


mon 7 C ontinenta 


pomts ou 


cumstance 


of insanity 


“ Cited at footnote 67 
** Cited at footnote 69 

Life Insurance 
17 (CCA-8, 1937) 


Company of Neu 


“s Neu 
93 F. (2d) 
Life Insurance 
10 Life Cases 440, 146 F. (2a) 321 

“Some of the case law has 
above I reconcile the cases on the 

relationship Facts must be present 

bring the into relation with 
mental condition. In City National Bank 
Trust Company of Kansas City 1 


King 
Mutual 

York, aff'd 
(CCA-8, 1945 
developed 
point of 


Company 1 
Boaz 1 


York 


2 
) 


been 


causal 
which 
prior 
and 


suicide 


Vational 


Suicide 


reconciliation of these apparently 


nt isions must rest on the point 

the imsured’s 
insanity Otherwise a 
causal established ri 


necessit ausal relation would appeat 


BS 


te 1 e ot % re hypothesis 


Thus, testihes that he 
lifetime 


defect 


examined the insured uring his 


and 


or 2 


found evidence of personality 
courts im 
the 


disorder i thre 


that 


mental 


struct the jury may take 


suicide itself into consideration as evidence 


ot insanity On the contrary, when the 


1 


evidence of the insured’s mental condition 


supposition, when epends 


question put to 


relationship 1s not 


between t] 
suicide Phe 
insured’s 


established.” 


Lice 


before considered 


as evidence COVCTARSC 


the imsurer covet 


shown 


reated during 


lifetime mental 


} 
rbance by 


however, medical 


knowledge between 


wilful and insane ‘ 10 1 for 


legal purposes 


Phe evidential 
mination 


cases, S developed rules vhereby 


evidence.” \mong 


irves al \ re, thie 


presumption agaimst sui 


» different applica 


he face amount of the policy 
Insurance Compony, 1 Life Cases (2d) 246 
Supp. 876 (DC Mo., 1953), Judge Reeves 
trial after 
that a medical ex 
a hypothetical question was 
The plaintiff's lay 
that the insured 


Life 
lll F 
held, in denying a motion for a new 


a verdict for the 
pert s testimony on 
not substantial 
had declined to say 


insurer 


evidence 
witness 
was insane 

The presumption 
functional 
to a jury 


have the 
and help 


rules to me 
being a guide 
n weighing the evidence 


purpose of 
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The presumption rules are theories 


that 
They are theories that are not easily 


matter 


tive defense Lhe 


ruie a 


PP me reduced to practical use. 


amount 
indemnity 
quit I s be 
tly New York Lif 
the 


1 } 
respec oubpl 


and will explaines 


en Insuray 
pan insured 
dead 


The beneticiar the tace 


benefi 
the in 
death 


and wrot 


Clal 


sure! 


judgment 


been me evidence 


DY the beneficiatr 


accident yreponderance 
ay 
cle nee 


1 


msured committe 


presumption 


pre sent 
Slii¢ idle 


double 


not 


commit 


onceri the 


situation 
re 
' 
the 
mes 


1 } 
is that ot dental 


beneficiar\s heretore 


d died as 
the 


prove 


in It of accidental means.” 


Here 


ure 


presumption against suicide appli 
he burder 


the 


Insurance 


t sufficient to change t 


burden remains on bene 


Prudential 


Supreme Court of 


proot The 
hiciwary In Watkins 7 
Company,” the Pennsy! 


Valita wrote 


ee 
dea 


that 


thre 


lere the burden of proving 
ft 


1 
nm oT rie msured Was caused 


“10 Life Cases 868, 149 F 
1945) 
' See Proof of 
16 Columbia Lau 
law 
the above 
York Life Insurance 
68 F. Supp. 923 
Mutual Benefit 
Association, 12 Life 
N. W. (2d) 534 (1946) 
Casualty Company, 68 
1946): Life and Casualty 
Cartell, 39 S. |} (2d) 
Hancock Mutual Life 


Life Cases 391, 320 


Burden 
Insurance 
(1946) where the 


dec ided 


Excepted Clauses 
Revieu 
Some 


i 
in Policies 


S02 is collected or 


note 


cast 
after 
Neu 
172 


Turner 1% 


recent ci was 
written 
Company 
(DC Mich 1946) 
Health and Accideitt 
14, 316 Mich. 6, 24 
Voorman 1% National 
N. E. (2d) (Ohio 
Insurance Company 1 
137 Shurdut % John 
Jnsurance 12 
Mass. 728, 71 N. E. (2d) 391 (1947) t 
” This rule often takes two forms. The rule 
is sometimes stated that there is a presumption 
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ises 
Ruona 
12 Life 


are 
Cases 


Cases 


is 


Company, 


let 
ae 
} 


inference 


mo 


against 
Stated 
injury 


creates a 


Company of 
Div 
inference 
external 
arises from a presumption against suicide 
a blending 
discussion 
differ 
made 


315 


sometimes offset each other. 


wT 
I] p! 


pl esump 
No presumptions ever 


mac 


LlhaV¢ 


crit 


presumpti 


verde 
lence 


presumption disappears and 


upon <% zh h \ 


€ nds 
tact usti | a master 
explicit sti 


M 


we 
Il? 


ypnmercia 


Tank B 


label this permissible infer 


juivocal term ‘presumption’ 


i ! 


that it 1s 


rely onal 


the 


1ii¢ 


consider 


irom lacts proven, 


e than require the bailee, il 
times the rule is 
namely, that an 
and external cause 
accidental injury 
Prudential Insurance 
Life Cases 981, 256 App 
(2d) 722 (1939) the 
death by violent and 
an inference that 
This 
different thoughts. The 
out how the thoughts 
Reference will be 
the same court 
Company, 
Company 
(1938) 


At other 
accident 


violent 


suicide 
in terms ofl 
arising from a 
prima facie case 
In Weidy 1 
America, 1 
a 
from a 
treated 


of 
death 
778, 11 
arising 
means 


Is as 


of two 
bring 


and 


will 
in origin 


to a 


scope 
later decision of 
Watkins v. Prudential Insurance 
Pa. 497: New York Life Insurance 
ramer, 303 U. S. 161, 82 L. Ed. 726 
Pa. 497, 173 A. 644 (1934) 

[ 104, 86 L. Ed. 89 (1941) 
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sutnhcient 


the 


Sane, 18 unable 


the result 


msane I n intention: rational act 
} 


i 
Durden ot pro 


upon h whol F plaintiff may 


1m, 


Steinmann v. M ta f When 
ympany,”" s 1 tl ¢ sentec 
burden of pro 
plaintiff to establis| 
| the ti 


the insur 


and not by 


wing the 


accide ntal; 


Sanity 


‘257 App. Div. 656, 1 Y. S. (2d) 51 (1939) 

See also New York Life Insurance Com 
pany v. Gamer, cited at footnote 91 Whitlatch 
v. Fidelity and Casualty Company, 149 N. Y 
5 Weidy 1 Prudential Insurance Company, 
cited at footnote 90: Bolger v. Prudential Insur 
ance Company, 250 App Div. 122 


Suicide 





All theories of insane impulse in re- 
spect to suicide presume that the in- 
sured, in words that the United States 
Supreme Court used in an early case, 
was seized by the furies, an analogy 
that the Court took from the Greeks. 


s distinguished as an action on 


the tace amount of the and not an 


policy 


| 


concerns double indemnity In 


court of appeals had 


action that 


respect to the la Vv. the 


no constitutional jurisdiction to reweigh the 
before the 


vhether h Was evidence 


evidence point court 


Was Sustaining 


the findings lower court. The 


vas directed 


review 
defendant’s motion that 
lismissed at the end ol 


added a c 


the complaint 
all the evidence The court 


ment at the end of the 


“We 


against sul 


Opinion 


add a comment on the ‘presumption 
vhich 


presumption ts not 


said 


much 1s 
im these briets That 
one Ol the s¢ that takes 
dene 

even W 

Insurance ¢ 


Nor 1s it the 


serves 


Way Ve7 ) le 
gus WJ. S. 161, 171.) 
that 


proot 


Vv. Gamer, 
sort ol 
shift the 


‘presumption’ only to 


burden of and disappears 


the Ci as Soon as 
offered [See 


Ipartments 7 


trom evidence to the 
People ex rel 


Miller, 288 N. Y 


guide for the jury 


contrary is 
Wallington 
31.] It is 


in coming to 


really a rule o1 


cone lust n on the evicde nce 
general conduct 
The Travelers In 
Y. 52, 54-55] 


it is one ort thie 


Suicide ‘is contrary to the 
of mankind’ [Mallory z 
Company, 47 N 


the presumption a 


surance and 
ainst 
‘judicial recognitions of what is probable’ 
[Thayer Pre 


334; see 9 H'tqmore on Ividence 
2570 


I:vidence, 
(Third 


iminary Treatise on 


page 
idition) Juries are 


truth 


Section 
take 


human 


ized to heed of the 


general experience, 
suicide is an improbability, that most men 
to lite Phe 


cide’ means that 


cling ‘presumption against sul 


when death by violence is 
must be drawn by 


then the 


shown and an interence 


the jurv-as to suicide or not, jury 
draw 


Phis 


broader 


should in justice and good conscience 


the inference of accident, not suicide 


presumption is one aspect of the 

™ Some of the cases recognize this distinction 
Germain v. Brooklyn Life Insurance Company 
of New York, 26 Hun, 604 The presumption 
in the case of a sane man is based upon his 
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1 1 
rule that 


two 


where evidence is susceptible ot 


constructions, the construction which 


criminality or moral 
[Berkey 7 
Company, 244 N. Y 

fall. 270-272.) OF 
that 


suicide 


does not imply turpi 


Third 


84, 92; 


tude is to he favored 
Avenue Railway 


Peck, 1 


t does not mean 


\fiarr wv course, 


tha there should be 


when the circum 


wit! 


finding against 


stances are wholly inconsistent a find 
no reasonable 
that of suicide 
DeGogorza v. Knicker 
Insurance Company, 65 N. Y 


only that a fai 


ing ot! accident and there 1s 


hy pothe sis available exc pt 


| See, for instance, 

icker Life 
It means question 

o accident or suicide should be 

When in such a case 


there 


‘accident’ 


IS ho 


vital part of the 


comment t sa hat the court has no 


jurisdiction of this particular case 


In considering these presumptions we 


go back and note that the regulatory 


change s the coverage o that insane 


not removed from the coverage 


reise ot he regulatory power rests 


n that may 


than 


assumptio certain torces 


human activitv which are greater 


1 


the human powers tnat enerally control the 


actions of men. Such a thought 1s not en 


tirely consi presumption rule 


The theory « hich t regulatory powet 


justified concept that underlies 
the presumption rules have an inconsistency 


witl each othe All 


impulse in respect to 


theories of insane 
presume that 


nited States 


suicide 
the insured, in words that the | 
Supreme Court used in an 
seized by the furies, an 

Court took from the Greeks 
the excerpt quoted above, refers to the de 


structive forces assuming control. Insofar as 


the law 


cine and regardless ot the 


has accept d these theories of medi 


language or the 


assumptions that the law makes in ordet 


to make these ideas eftlective, there 1s an 


conflict, a head-on collision, between 


that 


entire 


such thought and the thought there 1s 


a presumption against suicide. There is an 


and approach 
idea that the 


the other 


inconsistency in thought 


thought rests on the 


The first 


ommit suicide 


rests on the 


insured must ( 


thought 


idea that he will not 


These conflicts can only be reconciled by 


back to the 


factual 


drawing the 
that 


going facts and 


oo) 


law from the situation exists 

sanity, and the fact of insanity being shown, 
the ground of the presumption is gone."’ Hon- 
rath v. New York Life Insurance Company, 65 


S. D. 480, 275 N. W. 258 (1937) The courts 
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Che presumption 
lifficult to apply. The 


abl to define 


dithculties in 


undet 


int made in respect t 
W hen 


. ' 
presented themselves, 


certainty issues 
some 
recognized at once that the 


Incertainty Was al 


Executor 


important 
Hunter, 


wrote 


directors ot 


as practi al men 


} | 
be mace 


must 
occasionally, may I sugg i 
rule 7 which make 


Thay expcrience 


more pleasant 
m7 Keep carett 
rut all patients 


r¢ 


talk 


to be heard by the last 


knunciate cle; loud 
juror, 
positive in your 


Avoid technic: ! It 


necessary, CXYiall 


their 


them in un 


(Footnote 98 continued) 


recognize the difference between cases where 
the death is by an act of violence, an act that 
is a part of murder, and where the death is by 
suicide. Then the presumption has no weight 
or efficacy Vetropolitan Life In 


surance Cases 77, 244 S. W 


Perringer 1% 
Company, 15 Life 
(2d) 607 (Mo., 1951) 

” Brunswick 4 Standard Accident Insurance 
Company, cited at footnote 3 While the point 
is close and difficult, we are yet constrained to 
say, perforce the ruling in the 
supra, that the facts proven 


Reynolds case 
and which tend 


Suicide 


attend court 


following 


s plaintiff, whether the 


1 


party 
at the time oft 
of obtaining a ver- 
Che act of self 

¢ considered as 
mpassion tor a 
gy with a large 
in most cases pre 

the evidence 

think that it was the 
office, { the 


ption, to 


insurer] in 
subject them 


% voluntary 


Life Insw 
ates Supreme 


tween sanity and 


by 


Is OW! 


that of 


{The End 


volunteer 1 


natured composure 


The 


u to explain questions 


vith attorneys 
cannot he answered yes or no 


Remember that medicine is yout 
no attorney has your 
perience in nedical 
take the stand in the 

» truthful state 

successfully re 
Gannon, M. D., “The 
Witness,” Journal of 


Distri 


James A 
Me chi al 


ttion of the 
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to show suicide, are not sufficient to exclude 
hypothesis favoring accident 
ind there is left, on account of the presumption 
inference of accident suffi 


cient to take the case to the jury 
"The difficuity 
of the presumption 


tion In 


every reasonable 


against suicide, an 


may not be in the definition 
rules but in their 
ipport of the statement made in the 
text, I refer to the many cases decided on this 
point. Many such cases still arise 

Borradaile, Executor 1 Hunter 
footnote 53 


2 Cited at footnote 49 


applica- 


cited at 





Evaluating 


Pain and Suffering in Personal Injury 


This 


sion, 
oT Current 


article 1s reprinted, with permis 
from the September, 1953 
Medicine for 


Issue 
Attorneys 


most intangible elements of 


( NE. of the 


damages in suits 1S 


personal injury 


pain and suffering Lhere has never been 


formula with which lawyers can 


their clients’ pain and 


a workable 
“objectively” estimate 


suffering “Subjectivelv” all tort victims 


endure more or less pain and ring It 
difficult for the 
the attending 


tort 


Is aS 


attorney 
ymhysician to separ: 


victims whose complaints of pain and 


suffering are excessive (considering the type 


of injury concerred), from those tort vic 


tims whose complaints o}1 
to be 
type of injury 


pain and suffering 


appeal insufficient (considering tl 


involved). Pain and suffering 


in personal injury suits are questions of 


fact for the jury The latter, being laymen, 


look for guidance and objective criteria in 


these matters from expert witnesses and 


Neither source has 
Whether plain 


sts $2 or $3 


arguments of counsel 


been particularly effective 


tiff’s counsel sugge a day as a 


guide for the jury in determining pain ot 


suffering, or whether defendant’s counsel 


points out the robust, phlegmatic, healthy 


as a guide for 


pain and 


appearance Ol the defendant 


the jury in determining suffering, 


the resulting. jury evaluations of pain and 


suffering have been based more on their 


own layman’s judgment than on any criteria 


of counsel 


The basic cause for the inability of coun 


sel to adequately guide the jury in evaluat 


ing pain and suffering is that counsel 
often the 


objective 


themselves (and very medical 
idea or 
that 


natural 


experts) have no real 


evaluation of the pain and_ suffering 


a particular plaintiff endured. The 


828 


tendency is tor plaintiff's counsel to exag 


] 


gerate this element and { defendant’s 


counsel to minimize it ut all too otten 
such minimization or exa 


and 


ryeration ot 


pain 


suffering is done without the proper 


foundation evidence [his is not surprising 


because yper foundation evidence can 


only be obtained where counsel knows 


the particular foundation evidence is 


about Kew attornevs know the objective 


criteria fi building a proper 


foundation 
for effectively cdemonstrating to j 


] 


plaintiff's pain and_= suffering 


direct or cross examination, of 


Nor can the 
help to 


argument attending doct 


much the attorney in guiding 
this 


pain and suffering as purely subjective mat 


be ot 


him in matter, for medicine regards 


ters which a incapabie Of accurate meas 


urement 


Doctors, even in their everyday practice, 


are often puzzled in deciding if the average 


them 
gerating or minimizing his o1 


Whether it be in 


othce, the m 


n nlega he Pore 1s really CXab 


patient 
her pain and 
a court of law 
five ot the 


1 


nonlegally 


suffering 
do« tor’s 


Or In a 


plaintiff, or even the 


private or 


motivated patient, so colors the clinical 
objectively 


this 


picture that it is difficult to say 


exactly how much pain and suffering 


man or woman has endured, or is now 


suffering In tort actions, obviously the 


motives of the plaintiff and defendant, in 


proving pain and suffering to the jury, so 


] 


color the picture that the jury is all too 


otten thoroughly contused | ikewise, 


mot 
the S¢ 


ate patients who are not legally 


vated confuse doctors, because even 


private patients’ motives, in describing pain 


and suffering to the doctor, so color the 


clinical picture that accurate estimation 1s 


impossible even tor him 
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ith 
inced 


exper 


flicient! 


‘ me 5 Ww 
Dolor 
cite them as 
in court rhe 


are presented here 


imeter 


a scientifie basis roof 


p 
if the Dolorimeter 


results 
for the use of t 
objectively « ing 


proof n the 


more 
or in his office Cir 
than for a 
Relative to 
The 
in Oglivie 


pall 
basis of courtroon 
the scientific me 
Meaning and Measurement of Pair 


and Thompson Pain and Its Prob 


isurements of pair 


see 


Evaluating Pain and Suffering 


) 


irlous 
discussior 


Psycl 


Symp 


ology 


toms 


Sheldon 
perament 


61, 85 


! meaning of pain in 
na tior } Fe 
Anatomy, Phy 
MacBryde 
Lippincott 
Stevens, The V 
(Harper & Brothers 


r i genera 
and 


and 


siology 


see igns 


ind 





tures. In general, the average cerebrotonik 


or e tomorphi 


by reason of a 


type suffers the most pain 
which has an 


| | 1s body 


of the long, thin, 


body type 
“overexposed” nervous system 
' 


type gen rally consists 


triangular, 


1 
stooped or 


muscled, 
with 


opposite ot the 


poorly pigeon faced 


1 ] 1 1 
rounded shoul 


individual 
The 


the point of view of 


ders ectomorph trom 


threshold of pain of 


receptivity of pain is the relatively ins« 


tive somatotonic mesomorph or the well 


muscled, square-jawed, athletic, robust figure 
Lihis 
pain by 


About 


pain-re 


type 1s supposed to suffer the least 


reason of the particular body make-up 


midway in pain reception between the 


sistant somatotonic mesomorph and 


the pain-sensitive cerebrotonic ectomorpl 


is the viscerotonic endomorph or the round, 


soft, moonshape-taced individual with the 


relaxed latter 


female { ana 


protruding abdomen Phe 
is generally the average 
the somatotoni 


mesomorph is considered 


the average male type 


The 


proot 


following witnesses are best used in 


and demonstration of pain and sut 


fering 


(1) examination of attending medical wit 
nesses who observed the pain and suffering ; 


(2) examination of plaintiff who endured 


pain and suffering; 


(3) examination of other attendants 


household 
plaintiff 


(nurses, members) who cared 


tor the 
Irom a 


during his recuperation 


traumatic legal situation 


Examination of Attending Doctors 
Unlike 


pain and suffering of the plaintiff as being 
fact, 
sider the plaintiff patient’s pain and suffer 


lawyers, doctors do not consider 


too important; in most doctors con 


ing an annoyance which must be palliated 


or relieved by analgesics, sedatives or opi 


ates (depending on the severity of pain) 


While lawyers consider the plaintiff patient's 
suffering an important element ot 


damage s, doc tors conside I 


pain and 


pain and suffe 


ing aS minor elements as far as the average 


medical case is concerned Io doctors it 


is relatively more important to spend tims 


in making a correct diagnosis than in ob 


serving or evaluating pain and suffering 


This discrepancy between medical and legal 
and suffering causes 


viewpoints On pain 


inefficient proot ot and suffering 


pam 


in court 


Littman v. Bell Telephone Company of Penn 
sylvania, 315 Pa. 370, 172 Atl. 687. ° a 
physician can testify as to the nature of a 


830 


In the 


physicians the 


attend 


specifically 
il they “obser | 


“perceived clinically” 


any evidence of suffering on each 


each 


It is also important in this respect to 


pain o1 


day or time they visited the patient 


elicit 
] 
trom the docte r 


: : 
re received 


telephone communic: 


trom the attending n 
relative to 
pain 


endured The 


household member unexpect 


or uncontrolled and suffering 
patient 


household 


attending nurse o1 


member (attending relatives) 


will corroborate such testimony when they 


are examined doctor 


In examination of the 


in regard to pain or suffering he “observed” 


or “perceived” the following detailed ques 


tions should be asked in this respect 


(a) What was the location of the pain 


(b) Did it come on suddenly ot 


ually 


(c) Did th 
radiate ? 

(d) Where did it radiate: 

(e) What was the character of the suf 
fering or pain dull, 
sharp, boring, 


(discomfort, distressful, 


gnawing, cutting, colicky, 


lancinatiny, burning, referred, shooting or 


root type)°: 


(f) What wz severity of the o1 
double 


analgesics (mild to moderate 


(mod 


suffering Did it up the patient? 


Did it require 


severe pain), sedatives erate pain) or 


morphine-like substance (severe pain)? 


Was the pain or 
of these 


suffering relieved by any 
medicines 
(gj) What was the du 
time of the pain? 
(h) What 
(i) What 


or suffering to 


time of the day did it occur? 


was the relation of this pain 


other symptoms (tor ex 


ample, vomiting) 


(}) Was the 


by motion of the 


gravated 


(Im 


pain or suffering ag 
plaintiff (patient) ? 


portant in traumatic cases. ) 


In general, “what,” “when,” 


guides in eliciting 


and “why” should be the specific 


details concerning 


proot 


and suffering Phe detailed 


uld be 


plaintiff and the 


of pain sam 
asked of the 


household 


questions shi patient 
attend 
H pita 
corroborate the 


That 1S, the 


nurse o-; 


ant who cared for the patient 


records will often 


testi 


monial description of pain 


hospital “nurse’s notes” regarding pain and 


patient's injury and as to the patient's 
exclamations and complaints of existing pain 
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attent! 


asec 


an element 
he plaintiff can aly 


he 


why 
Willie 


pain or suffering 


distig urement 


be 


ively endured medical 


nent 
I he r¢ 


actua ) vee a 


tendants can testimony may 


garding pain) as the 


ceived in their professional easiot 


“Dep 


1 
t 


An “apprel 


estimation of jfulure p 
had 


matte ) ) Lic% AN 2 


and ens 


, 
nay be deriving at suffering whi 


} 
i testimony 
} 

nesses such 


(a) “average 


personal injut 


time 


perience, traming 


‘A 


A pregnant woman, ijured tortiously 
giving birth deformed child, can recover 
for mental suffering in anticipation of such an 
event and also because of that fact (Prescott 
v. Robinson, 74 N. H. 460, 69 Atl. 522.) Even 
if the child is born without deformity, the 
mother can recover for her anxiety in anticipa 
tion of the possibility of giving birth de 
formed child. (Davis v. Murray, 29 App N 
126, 113 S. E. 827.) said 

However, there is no the court 
suffering for disappointment take into 
ing from a tortious is 3 permanent 
Old Colony Railroad, 197 Mass. 512.) It should 
be noted, however, that disappointment and In Fell 1 
anguish from a tortious abortion can often 248, plaintiff 
become an ‘‘anxiety ne or a “depressive tiously 
reaction” or a ‘‘traumatic neurosis’’ when little 
plaintiffs seen by a psychiatrist. In such was 
cases definite medical diagnosis which 
is proximately due to the legal situation causing 
the traumatic abortion 

Mental 
acquired”’ 
lowing 

Dempsey v 


and suffered an 
making future 


The knowledge 


here 
injury 
sible. 


to a 


constituted 
which the 
damages 
*In 
W 


certain 
Jury 


to a 


. Patterson 1 
Ga, 


717 (thumb 

we 
to instruct 
account the 


recovery for mental 
or anguish result 
miscarriage (Sullivan 1 


had a 
ejected from a 
physical injury 
mental suffering 
anguish arising 
wrong is a proper 

That is 
prior 


case) 


urosis’’ 
such 
are 
there is 


damages 
certain 

hernia endure 
in tort situations by 
that they have 
severe complications 
their prior bodily 
lowing additional 
people will endure 
than the normal tort 


suffering by of 


knowledge is 


reason 
illustrated 


specially 
by the fol 
Hartley, 
(automobile collision) 
No cancer followed 
suffering consisting 
breast. The reasonableness of her fear 
proper subject for opinion testimony 
of $5,000, The opinion notes that news 
advertising warns women to beware of 
(Cancer News, American Cancer 
1950)—and under the circum 
given (cancer crusades) it not 
unreasonable for plaintiff to fear the develop 
ment of cancer result of injury to her 
breast 
Phillips 1 
pany, 235 Pac 


94 F. Supp. 918 (1951) 
Plaintiff struck in 
Plaintiff had great 


fear of cance! 


breast 
mental 
of the 

was a 
Verdict 
pape! 

breast 
Society 


of a 


from injuries that 


cancer (a) Cardiac 


October 


stances was 


old paralysis cases, 


(c) Neuropsychiatric 
as a . 
anxiety states 


Furniture Com ‘Freedman w 


1951) Plaintiff 


Aluminum 
857 (Cal., 


Ogle 


(2d) Railway, 299 Mass. 246 


Evaluating Pain and Suffering 


arising 1 Of 
mental 


tort to a prior disabled tor 


my on nest 


extensive 
latural 


dren in the future only by 
future 
could 


Blatti, 
disfigurement) 
hold 
the 
humiliation 
disfigurement 


Northern 
prior 
moving 
and 


from 
element 
the 
disabled 
greater 
reason 
concerning 
resulting 
infirmity 
classes 
greater 
victim 
knowledge of the possible severe complications 
these people have 


including 


congenial 


Eastern 


plain- 


ac- 


rT 


d sufter 
} 


iffering such 


irritability, by 


tor example, 
sultet 
* of 
spe 


possibl 


ntal 


specih¢ 
sullering 
pe Titla 


torts 


sufferiu 


reason ol 
tim 

“anxiety” 

of mental 

expert medi 

ay be 


plaintiff of 


est 1 


witl out 


poimts 


(Continued on page 848) 


tortious \ 

childbirth impos 
have chil 
a Caesarian operation 
mental suffering 
consider in assessing 


hat she could 


133 157 
court 
for 
may 


from 


Minn, 23 
the 
was proper 
that they 
if any 


person 


that it 
jury 


of the 


Pacific Railroad, 44 F 
hernia and tor 
train. There was 
main allegation 

‘The mental 
character of the 
of compensatory 
recognizes that 
victims (here a 
mental suffering 
the knowledge 
possibility of 
from injury to 
Likewise, the fol 
of prior disabled 
mental suffering 
by of ‘‘the 


was 
the 

Held: 

the 


court 
tort 


of 
the 


reason 


hypertension cases 


(b) Orthopedic cripples (fracture deformities 


anomolies) 


the 


cases especially 


Massachusetts State 
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fy enenierSioten marine risks are not 
among those which may be placed with 
a nonadmitted insurer.—Jhe Attorney Gen 


rms thie Insurance (om 


missi 


risks be 


admitted companies withou 


marine placed 
submitting su 


dt 


disci 
! ant 
ctitect I < het 
tollows 
includes 
placed with a nonadmitte 
msurance 


rance ab 


Hence, 


arine ce 
with a nonadmittec 
true, 


answer tric ‘ ) questiot 


iv attempt t 
obviously 
unnecessary. — 1 f the Florida 
October 19, 1953 


forney Genera 


| ENTUCKY.—Law punishing homicide 
\ “by negligent operation of a motor 
vehicle” adds “another degree of man- 
slaughter” to state criminal code.—TIn 
Marye v. Commonwealth, 240 S. W. (2d) 852 
Kentucky's led | 1 


highest court rule that 
to ob Cc 


order nviction for yluntar 


manslaughter arisu trom a 


832 


aut ) accident, there must 
evidence rT 
' : 
mansiaug hte 
: 


ross neghi 


Voluntary 


tion on involuntary 


require a hin 
than ordinat 
slaughter ions applicable 


] 


deaths must require a finding that the 


a reckless 


was proceeding 1 


ate disrey: 


(KRS 


June 19, 1952 


The Attorney ( 
inquiry as to the ab 
at “betore 


19 ) 


gence Stances 


caused mere ordinary 


the part of the driver not 
criminal law relating 


statute was designed 


rdinarv neg! 


KRS 


slaughter so 


435.025 


for voluntary 
dence so justif 
instruction 


manslaughter ] an instruction under 
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inion f the Kentuch In answet 


November 2, 1953 ( 


yall qguiry DV Chie 
mmissioner, the Attorney General rules 


} 
as toll Vs 


\ ARYLAND.—The Insurance Com- Chree 

missioner may, with certain excep- companies are contemplated by Sections 
tions, limit the writing of life, accident and =. 34(). 480) ty) 380.570. Revised Statutes of Mis 
sickness insurance on individuals who have = goyrj (1949): farmers’ mutual fire and light 
not consented to being insured.—In_ re 


types ot tarmers’ mutual msuranes 


ning insurance companies, farmers’ mu 
; ; 
a request trom the It Surance ado, windstor and evelone n 


! } 
al rules mutual 


lightning 


ed under 


the insured 
Stating ene! 


umerate d il 


( 1949), May 


A county tax lien on the proceeds of an 
insurance policy on a building which has 
been destroyed by fire is collectible even 
though the building was assessed separately 
from the land on which it was located. 

State Aud 


\ ISSOURI.—Farmers’ mutual insur- 
ance companies may not write “full 
coverage” unless they comply with new law. 


Attorneys General 





[EW YORK.—Unless specifically ex- 
cepted in the law, use of the word 
“insurance” in a corporate name is for- 
bidden in New York.—Tlx Attorne) 


General replies to an inquiry 


Secretary of State as tollows 


An application was made to the 
} 


tary ot State to hie a 


Stock 


certihcate ot 


incor 
Corporation Law 


New York 


Section 9 of the 


poration under the 


under the “Creater Insur 
Day, Inc 

Corporation Law forbids such use of the word 
this instance, however, there 
were special circumstances. The Mayor of the 
New York officially proclaimed Sep 
tember 22, 1954, New York 
Day. The corporation 


merely publicize the imsurance 


834 


natmnie 


ance Creneral 


“insurance.” In 


City ol 


as Greate Insur 


ance prop sed would 


industry and 


make arrange 
exhibitions 

: 
were willing 


suring corporation” to tl roposed name 


rertinent 
pertinent 


e pr 


ssible 


\W ASHINGTON.—Public funds may 
not be used to pay all or any part of 
the premium cost of group insurance cover- 
age of state employees.— Ihc cl 
he Washington Public Service ( 


the Att 


airman ot 
OmMmMmMission 


(rene ral 


there an 
implication 
funds 
s for the purchase of 


Ae ror public em 


state cle partment, except those 


sing express statutory authority, 


I may ex 


pend public funds to pay group insurance 


its employees, the Attorney 
that the legis 


premiums for 
ruled He 


lature had, in 1953, granted express authoriza 


General noted 


tion for such one department 


He 


Statutory 


payment to 
the 
construction 
thing 
others, and the request was denied 


then common rule of 
that the 


impliedly 


applied 

express 
excludes 
Opinion 
of the Washington Attorney General, October 
19, 1953. 


mention of one 
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Renewal Plan Ruling Reaffirmed 
in North Carolina 


Indiana Places Ban 
on TV Antenna Exclusion 


ial bulleti 


Department 


i eEquipmer 


State Department Rulings 


Georgia Waives rxamination 
for Group Credit Agents 


Zach 





and accident msurance on borrowers or 


take a 


is prescribed by the 


debtors shall vritten examination 


| Insurance Commis 
ioner as to his qualifications therefor The 


shall be 


the presence ot an 


cxXamination conducted by and in 


otficer o1 


tive of the insurer for whom 


intends to write said insurance, 


representative 


the name of such othcer o1 | 


appointed by the insurer to conduct said 


eXamination 1s vriting to the 


submitted in 


Insurance Commiussionet Phe rane 


(lommussionet! reserves 1 


ipprove said 


| appointment 


license 1s issued 


containing the sis 


tog I vith written statement 


othicer or representative certifying 


person’s qualifications shall be submitte: 


to the Insurance Commiussionet 


“Any pe mn Group 
Life, lealth and 


m borro 


qualifying to write 
\ccident 


commonly 


Insurance ( 


is (sroup ( re 


Insurance or desiring to 


Credit Life o Health and Accidet 


Insurance an individual basis must qual 


ify as abo provided [the written exam 


mation 1s ved in the ec: 


shall 


write only tho 


insurance] and 
license to 
provided,” 


surance as above 


In addition the above order, 
issued Official Ruling 


December 18 


missioner ¢ 
1001, w 


i as .2 


mprehensive f rules anc 


thre : ft credit lite 


| 
regulations governing 


credit accident and msurance 


California Amends 
Valuation Ruling 


Ruling 74, 


amends the 


November 17, 1953, 


regulations tor the 


issued on 
rules and 
valuation of securities and properties whicl 


annual statements of 


[his 


are reported in the 


1 | 
ruling applies 


msurance } 


Compan = 


FIREBUGS 


“Tt is often said that there is nothing 


dramatic or very interesting about fire 
that all the 
found in fighting the fire 

Quite the 


who should know 


prevention, drama is to be 


alter it starts 


Chere 


whereof they 


contrary 
are many, 
speak, who insist that keener investiga 
would 


percentage of arson now 


tion of fires reveal a substantial 


undetected and 


836 


specifically to Calitornia Administrative 


Code, Title 10, 


Spe cine ¢ lasse¢ S ol 
stocks, 


( hapter Subc hap er 3 


| 
I 


ies such as bon 
mortygaves, 


estate are affected b 


The annual statement 
December 31, 1953, 1 { 


ance with the amended regulation 


North Carolina Ends 
Special Endorsement 


Che following order of the Insurance 


Departme nt of North Carolina is addressed 


t 


0 all companies writing automobile, bodily 


msurance 1n 


195] 


damage 
the state It is dated February 19, 
and numbered Ruling B-34 


injury and property 


“Ruling A-101 of this Department, 


September Y 1938 the last 


dated 
paragraph 
thereot, requires that endo 


} 


ing with the ownershiy 


under a fleet pol be signed by 
sured and tl 


to all fleet 


e company’s agent and attached 


icy contracts endorse 


] 
effect, certines 


ment, mn 
automobiles i 
fleet rates are unde1 


and management 


“Inasmuch as the same 
Manual rules 
plans now in ettect North 


se oO | ‘ Nortl ( 


ment 


plished under 


insured and 


| 


pany longer required 


Manual rules and the rules of approy 


rating plans remain in full force and effect, 


and no deviation’ therefrom is permissible 


The effect of this amended rulin is sim 


ply that it 1s no longer necessary to attacl 


the special sig 


inch 
fleet 


other than manual rates, or any 


ned endorsement. The 


sion of individually owned cars in 


poli 1S at 


does 


not qualify for fleet ratins 


than manual rates, is prohibite 


presently classified in the ‘careless smok 
or ‘cause undeter 
Morgan, 


assistant general manage fg. National Fire 


wiring’, 
Charles S 


ng, ‘detective 


mined’ categories.” 


Protection Association, “Preventing Ar 


Journal of Criminal Law, Crimin 
July-August, 
Journal is published by North 


School of 


son,” 
OLO”UN and Police 
1953. The 


western 


Science, 


University Law 
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New York Training Course 


ramination of Insurance ¢ 
by Adelbert (y Straub, It rk tate 
Insurance Department, oadway, Nev 


York 6, N« 


volumes, 


New 
the fact tl I I ! al Int publi hed 
May benefit 

it will 

mpletion 


lecture 


templated s olumes 


aminet 


expecte | to be capable ot 


dealing with the problems 


| inherent im ex 


ination of multiple line compan 


Che two volumes just issued contain 


tures and other material Chie 
part of Volume One 1s a description of tie 


functions of the agency of regulation—that 


we the New York 


ment. One lecture 


State insurance Depart 


National 


Insurance Commissioners and 


describes the 
Association ot 
ts place in insurance second part of 


volume contains tures on the in 


business 


\ very interesting lecture on the develop 


ment of multiple line underwriting is that 


ot Mr. Winters, 
committee of the 
Company We 


paragraphs trom his lecture 


chairman of the executive 
Atlantic Mutual Insurance 
interesting 


quote several 


Books and Articles 


iS an 1 sting commodity 
was rarely subject to a partial loss 
broken it Was 


ossibly 


st time in the 


Lie and oiler | 


us, an anomalous 
vherei companies 
in the business of taking 


became property msut 


companies. Sinularly, when the fire 


panies refused to accept burglary im 


irance, the casualty companies assumed 


hazard 


this additional property hus, until 


multiple power underwriting was introduced, 


casualty companies were the insuring market 


late glass and burglary risks 


ie early companies, organized 
the United State 
cmpowe their charters to write 


only fire and marine, but also life insur 


Most of 
activities either to the 


held In 


lexas, companies were organized to 


these companies confined 
marine or the 


SOnie ot the newer tates 


a general insurance business melud 


marine, casualty, and life 


‘As these companies grew and prospered, 
they sought to extend their activities into 
the more important commercial areas of the 
United States, Y ork 
state Chis desire on the part ol the na 


operate in New York 


coupled with the enactment there of 


particularly into New 
tion's insurers to 
state 


t 


he Appleton Rule set the course of insur 
United This rule is 
embodied in section 42, subsections 3 and 4 


of the Insurance Law of the 


New York 


Alice in the 


States 


state of 
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“As the most prosperous insurance com 


panies wished to do business in the State 
ot New York, the price they paid for px 

mission to operate was to give up whatever 
rights they had under their home-state char 
which generally broader than 
those held by comparable New York State 
hus the 


of insurance was frozen into United States 


ters, were 


companies compartmentalization 


practices. Fire and marine companies could 


write only fire and marine risks. Casualty 


write casualty risks, 


risks 


and burglary—as had been woven into the 


companies could only 


including such property plate glass 


cheme of casualty underwriting because of 


1 


the unwillingness of fire underwriters to 


accept the hazards 


“Questions arose whether the inland ma 


rine departments were not trespassing on 
the territory of the fire and casualty « 


ider the 


Oompa 
compartmental system that 
ad developed under the Appleton 
Accordingly, in 1932, the National Conven 
Insurance Commissioners of the 
States that 


Rule 


on oft 


United suggested the casualty 
companies and the fire and marine com 
thei 


and determine the boundaries of their activi 


nies put respective houses in 


ties. A nationwide definition was developed 


and the Committee on Interpretation and 


Complaint was organized and charged with 


the responsibility of determining what was 


and what was not marine jnsurance 


‘These this and the secone 


lectures, in 


volume, are for the most part by officers of 


insurance companies. Mr. Curran’s, on ac 


| 


cident and health insurance, was reprinted 


in full text in our August, 1953 issuc 


In Volume 


under the 


wo, part one is made 


lectures general subject 
human approach to examinations 
subject ol 


and brokers 


examination 


collects ectures on the general 


the regulation of insurers, agents 


The subject of part three 1s 
techniques, and part four deals with the ex 


amination of assets 


Governmental Liability 


Laabilit 
School 


American As 
1201 
Washi wton 6, 


School District 
Administrators, 
N.W 


23 pages. 50¢ 


sociation ot! 
Sixteenth 


i &. $853 


street, 


Although school 


vhenever they occur, raise disturbing ques 


intrequent, accidents, 
tions concerning liability for personal injury 
the school dis 
Should it be 


If so, 


damage Is 
liable for 


and property 


trict damages ? 


protected by insurancs what kind 


838 


is nec de d? 


expended to put 


of insurance coverage Can pub 


lic funds be legally hase 


insurance coverage’ Are contracts between 
1 


the school district and insurance companies 


individual school district em 
held 


trom 


valid? Can 


ployees be responsible for damages 


] 
leged negigence 


resulting their al 


This pamphlet does not attempt to at 


swer such questions. It calls sharp attention 


to certain warning signals and offers som«e 


useful suggestions for meeting the perplex 


today in this 


; 
ing responsibilities that exist 


aspect of school administration 


Estates 


Joint Control—Its Role im the 
tion of I:states 
The Surety 
John Street Ne 


pages 


This booklet 


function of joint control of the 


Administra 
Educational Department, 
Association of America, 60 


York 38, New York. 18 


explains the purpose and 


assets ol 
estate by the surety 


fiduciary It 


corporate 


olters Suggestions 


practi al 


for joint control representatives ot surety 


summarizes the respon 


bilities of various t fid 


also emphasizes many advantages o 


companies, and 
uciarics 

| 
corporate sureties overt personal sureties, 
and the 


for the protection of the heirs, legatees an 


fidluc aries 
| 


importance of bonding 


creditors of the estate 


\ copy ot the 
without charge tron 


America 


booklet 


tion of 


What Price Regulation 


Public Accountability of Fi 
Charitable Trusts. Eleanor K. Taylor. Rus 
sell Sage Foundation, 505 Park Avenue, New 
York 22, New York. 1953. 231 pages. $3 

It is easier to point up a problem than to 
rt So it is with the 


foundations and charitable trusts 


undations and 


regulation of 


} 
SOLVE 


First, the American founda 
a social invention of the 
century Their 


that period may be 


problem: 
tions are twentieth 


accelerated growth during 
attributed in no small 
Their purposes 

| 


and their contribu 


measure to tax exemption 


and functions are many, 


tion to research in the physical and social 


sciences is well recognized Because of 


their special status and the impact of then 
this 


they be 


functions, needs an answet! 


Should 


question 
regulated and if so, how? 


The author, associate protessor ot social 
work in the State University of lowa, recog 
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Law Forum, 
sSvinpostum on 
“accountabilit “Investigation 


A I ’ ( l ule Opt ( ase 

is eeship assumed all al l i . 

lefine tl \ a eT r; Be l Ol l tability 
ines Uti 


nt 


but commits 


sibilities toward 
1 
i 


wea tul 
activities 


limacy 


New York Symposium 
el . ) 4 . af 


Y tate ra \ 


lesigned 
govern 
d trustees 


Interest of Perse 
Accidents,” 
Finan 
. \ Henry 
\utom bile 
| Alfred J 


Life Insurance Agent and Estate Plan- 
ning ... In this guide f | 


the life insur 

ire of the prob 

hip and transfer 

ot disclosing and 

insural ( Jones, “Estate 

from th Insurance Point of 

; Journal 1 American Soctety of 
ered Life Underwriters, March, 1953 


ARTICLES Talking the Language of Duty 


| 7 ‘ 7 Remoteness and duty as control devices 
| Articles of interest in other | in negligence liability are weighed by the 
} 


legal publications author, who asks and answers a question 
as to what advantages are to be derived 

from talking the language of the latter 
Symposium on Automobile Negligence Fleming, “Remoteness and Duty The 
Phe following articles were published Control Devices in Liability for Negli 


in the Spring, 1953, and Summer, 1953 1s vence,” Canadian Bar Review, May, 1953 
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Hay 


Announce New Tax Rules 
for Sickness, Disability Benefits 
The Internal Re 


up on the 


venue Bureau hi 


extent which the 


tional di 
fits proy 


exempt from tax Rulings 


19 allo exclusion of benefits 


tatutory rates from an approved indep 


fund maintained by employee contributi 


Benetits paid by an employer who cart 


the entire cost ane Miaimtay 


independent iund 


One result of the rulings 


create new doubt as to the tax 


1 health and accident 


cComimercta 


providing OSS-O1-pay benefits 
Loss Reserves Not Recoverable 
\ stock fire insu 


ized undet 


Aance COMpany, 


Pennsyl 

titled = t 

deduction 

HICcTCASE oO I ! previou 
overable on 
placed by it \ nonadmiutted 
This holding by a United 


affirmed by 


serve 10 


states 


Court was recently 


Circuit in / issoctation 
{ ee src © 9590 (1953) 


Lhe taxpayel hi ceded excess coveras 


marine risks to companies ni 


to do 


For losses covered by this 


mm large t au 


thorized business in Pennsylvania 
remsurance 
Pennsylvania required the taxpayer to es 
tablish reserves in the tull amount of it 


obligation to the assured In computing 
its gross income in its income tax return 


on an accrual 


basis, the imsurer-taxpave 
reduced its deductible losses by the amount 


accrued but not vet collected trom the un 


840 


lies On reinsurance Arte 
claimed the 
1 


reserve a ad 1OSS ¢ 
held 


putations as originally 


Live insure 
amount 
expenditure listrict court had 

at the insure 
made im its urns ver I 5 d, as 
mentioned ab J us decision agaist the 
insurer has nm been affirmed b 


Circuit 


Auto Life Insurance Deaths 
Show Increase Over 1952 


Chere Were 


QZ OOO lif 
claims resulting 


dents during th 


7 OOO 


Septemb 
imes the 17,000 lite 


esulting from 


Announce New GI Contract 
Procurement Regulations 


Che entire field of insurance in 


tion with military contracts, includi 


Insurance Rat 
Armed 


ulation Hive 


cial Casualty 


11k 
now covered in the Services 
curement Res new parts < 


insurance have been added to Section 
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PERSONS AND EVENTS 


On December 1, Lee J. Behringer 
\msterdam, New York, was appointed 
District Administrator of the New Yo 

Workmen’s Comy on Bo 
with offi at Menands, 


Chairman Mary Donlon ot 


ard 
District 
York 
oard made the announcement. The 
position was held until recently by the late 
Donald W. MacCready «ot Sx 
Ray Murphy, 


Association of Casualty and Surety ( 


henectady 


general counsel ot the 


been named a member 


panies, Nas 


committees two nationally outstand 


ng organizations Che American Bar 
\ssociation chose him as one of ten 
members of its Special Committee to 
Study Communist ‘Tactics, Strategy and 
Objectives. The 


him 


American Legion named 
chairman of its Special Committe 
Human Rights and 


Nations, a five 


m the Covenant of 
member 

Marketing 
of Purdue University has announced 


its staff tor the 


United roup 


Che Life Insurance Insti 


forthcoming graduate 


scheduled for the week begin 
1954. John O. Todd, 
C. H. “Red” Ohsner, 
and Robert R. Girk, Indian 


attorney, vill be thre 


seminar, 
ing February 1, 
CLU, Chicago 
Columbus, 
apolis principal 
instructors, assisted by the regular staff 
} Marketing In 


ot thie | ile 


nsurance 


t the regulation, by ASPR 


4. September | 1953 


Revision 


“Part 3—Insurance—General. 


“10-300. 


forth the 


Scope of Part. 
general principle 
plicable to insurance undet 


Departments for supplies o1 


“10-301. General. 


where (1) it 1s 
| 


Insurance 
mandatory 


msideres desirable to 
d services t the insur 
tances 


n Sp } is 
} pecia 


desirabl mb connes 


; ' 
a Cf 


ANCE 
tive Departments may 


1} mire! 
rie ) ( 


i¢ 
1 
onably necessa!l 


j 
est concernes 


“10-302, Notice of Cancellation or Change. 


Where insurance 1s required by « tra 


The Coverage 


uncement by Hal L. 

of the program, 
graduates of the 
Southern Metl 


list University are eligible to attend 


John L. Lobingier, Jr., was recently 
relations tor the 


\Mlanagement As 


ouncement 


iamed director ot ] ublic 


lite Insurance Agency 
ling 


1 


sociation, to an all 


by Charles J. Zimmerman, (1.[ 
tf LIAMA 


assistant advert 


ACCOTE 
, manag 
rT director Lobingier was 
ising MlanaALC!I 


Mutual Lite of Hartford 


Baxter, vice president of Rio 
National Lite in Dallas, 


treasurer ot the 


rmverty 


r Phoenix 


a 
Garand 


Was 


elected secretary and 


lexas Lite Convention at its fall meeting 


Featured speaker at the University of 
Miami Homecoming Week Law School 
Breakfast on Nov ’s was William 
Doyle, vice pre sident and special counsel 
of the Liberty Mutual 
school 


an mtensive imsurt 


( mber 


Insurance Com 


pany Phe recently inaugurated 
law training pro 


Herbert 


professor of law 


ince 
vram under the direction § of 
A. Kuvin, 
Cooperating in establishment of the pro 
gram was Buist M. Anderson, vice presi 
dent 
C;eneral Life 


Harttord 


associate 


and counsel of the Connecticut 


Insurances Compan. ot 


vriting by the approving 
policies evidencing such in 
' 


1 
shall contaim 


that cancellation o1 


all endot sement to the 


material change 


policies, adversely fecting the mtet 


the Government im such msurance, 


not be effective unless the written notice 


d by the approving authority is 


require 


“10-303. Responsibility for Loss of or 
Damage to Government Property.— | hie r« 


loss of of 


sponsibility of the Contractor for 


d et 


lamas » Government property in the pos 


] | 
is.set forth 


13-502, 


session or control of Contractors 


graplis 13 


“10-304. 
Damage 


Insurance Against Loss of or 
to Government Property. — In 


wices het . ; 1s required Oo! 
or damage te 
nsurance May 


pecific msurance 





the Contractor’s existing insurance poli 


In either event, the msurance poli 1e8 


make formal disclosure of the Government’ 


interest in the property 


“10-305. Procedures To Be Followed in 
the Event of Loss of or Damage to Gov 
ernment Property.—| 


loss of oT 


pon the happening ot 


damage to any Government prop 
the Contra 


responsibility by 


erty, concerning which 


relieved ot contract 
on, the procedure shall be as 
in subparagraph (f) 


paragraphs 13 


(in) of the 


Q2 or 13-503 of this 


“Part 4—Insurance Under Fixed-Price 
Contracts. 


“10-400. 


rth the 


Scope of Part.—This 


policy of the Departments 


1 


spect to msurance under fixed 


acts for supplies or services 
“10-401. Policy. 


Ordinarily the Depart 


oncerned ith the insurance 


the Departments 
a Contractor’s 
] 


special 


reun 


tance 


special circumstances 
ontract« 


ronment where the 


ed operation vhich IS CNR: 

Government work, 
nished pre perty ts 

ork is pertorme: 


a Government establishme nt, and (\ 


(sovernment may desire 
tor which the Contractor 


commercial msurance 


“10-402. Government- Furnished Property. 
The ( 


oT Ol 


responsibilities for loss 
© ( 


ontractor s 


damage rovernment-furni 


roperty under fixed-price tract 


con 


forth in the clause in paragraph 


this regulation 
“Part 5—Insurance Under Cost-Reimburse 
ment Type Contracts. 


“10-500. Scope of Part. 
forth the policy of the Departments wit! 


This part 


sets 


unde r cost 


respect to imsurance reimburse 


ment type contracts tor supplies or service 


“10-501. Policy.—Th« 
listed below, with 
scribed by each 


kinds of insurance 


limits of liability as pre 


rl 


respective Department, shall 


ordinarily be required under cost-reimburs« 


ment type contracts and under those sub 


contracts where the provisions of the 


extended to the 


prime 


contract are subcontract 


\ program of self-insurance approved by 


842 


the Department 
paragraph 10-502, 
{ the leit 


any Kl 


required 


“10-501.1. Workmen’s Compensation and 
Employer's acenety Insurance. 
rh me! ; 


ance with applic able 


sation and occupati 
he required, aud the 
include employers’ 
available In jur 


pation al diseases al 


equire such coverag 


“10-501.2, General Liability Insurance. 


Bodily injury habilitv insurance ill be 


quired on the < mipre ensive 
habuilit 


be required only in speci 


Property damage 


1 
! 


( Dey 


determined by t 


Property damage 


appr 


ope rations 


ved 


they are not 


| 
commercial operat 


“10-501.3. Automobile Liability Insurance. 


tomobil 


p< rrormance 


“10-501.4. Aircraft Public and Passenger 
Liability Insurance. Whe 


used in connectiol vith the per 


! 
nsurance 


red ec verage 


“10-501.5. Vessel Collision Liability and 


Protection and Indemnity Liability Insur- 
ance.—Where vessels are used in 

with the 
insurance wall be required 


1 ‘ 
necessary by the Departm« 


“10-502. Self-Insurance. 


Zrams otf sell 


pertor 


mance ot i¢ 


where am ¢zx 
dicates that its 


remmbursement type 


interests of the 


“10-503. Government 
Contractor’s resp 


Ly partment 


Property. 


msibilities for loss 


Of oO! 
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iC 


tuberculosis 


damage to Government ] roperty under cost 
reimbursement-ty oO at are 
13-503 of this 


in the clause in 


gulation 


“Part 6—Insurance in Connection with 
Facilities Contracts. 


“10-600. 


forth the 


Scope of Part.—This part sets 


policy ot thre Departments witl 
! 


I msurance undet mitre 


espect to 


the providing of industrial 


facilities 


Government pertormance 


contracts lor Supp 


“10-601. Policy. 


provided 


Where industrial facil 
ties are } rnment, the 
shall be ad he contract 

ml, imstal 
nad at any 
respective 

partments 
} 


approved S¢ 


liabilities to 


emp! rvees and thire ordance 


requirements rtl vara 


nF «3 


“10-602. Responsibility for Loss or Dam- 
age to Facilities.—Paragraph 13-411 of this 


regulation defines the responsibilities 


ork perform 
vision shall be made 


] 
shall procure and maintan 


The Coverage 


Department concerned shall require against 


loss or damage to the industrial facilities. 


“Part 7—Special Casualty Insurance 
Rating Plans. 

“10-700. Scope of Part. 
forth principles and requirements for use of 
Plan, 


the National 
which is available for application on both 


Phis part sets 


Defense Projects Rating 
domestic and toreign contracts which meet 
the eligibility requirements set forth herein 
his part likewise W orld 
War II War Rating 


Plan, 


applies to the 
Department Insurance 
Wat 


which is currently 


known as. the Projects 
Plan, 


lO! application 


also 
Insurance Rating 


available only outside the 
continental United States 


formula tor the pur 


Phese plans pro 
vide a special rating 
chase of the 
listed in paragraphs 10-501.1 through 10-501.3 


of this regulation, and are 


casualty imsurance coverages 
mandatory as to 
and eligibility 
10-703 of 


Inclusion under the 


contracts which meet the use 


paragraph 


standards set forth in 


this regulation. prime 


Contractor’s Rating Plan policies of similat 


coverages for subcontractors, vhose con 


prime Contractor 
shall be 


the prime Contractor, shall be 


tracts with the provide 


that the insurance turnished by 
automatic 1! 
the subcontract operations are at the project 
site, ut less the Departments specifically direct 
otherwise. Subcontractors whose operations 
are away from the projects site will not 
be covered under the Contractor’s 


Plan 


Contractor 1s 


prime 


Rating policies unless the prime 


specifically directed by the 


Departments to request inclusion of such 


subcontractors 


“10-701. 


esizned 


Purpose of Plans. plans 


ire to utily services and 


industry for 
ft handling o} 
| 


] under igible contracts at a 


falmnS arisil 


inimum cost to the Government 


a he S¢ 


ffected by endorsements attached 


“10-702. Description of Plans. 


surance policy forms ror work 


employe hability, 
hability 
ixed de 
remium, for ; luced ri 1? current 
ium payments, tor ye. y adjustments 
premium depending upon loss expe 
and tor final 

based upon thre 

entire p ) ‘VET by 

final adjustment may be 


maximum of 68 months atter 
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j ] 


expiration Of the policies The total adju Ontario, hinged upon vhether the hotel 


premium 18 the sum of the tollowins open or closed at the time of the burglar. 


‘(a) A fixed charge hic] ‘ rcentat according to Kretschman v. Indemnity Insur 


f the standard premium and to iy mee Company of North America, ( 


insurance company for CANADIAN INSURANCE LAW Reports § 1 
r than those re ierred to hereatte decided Octobe Y hy thre Ontario 


(hb) Modified losses, which are the loss prem ourt 
pp ) | ny S10 ‘ .' 
paid or mcurred, multiplied ly a conversiol Che hotel premises consisted of a lobby 


factor of 1.12 to compensate the insurance , ; 
ot men’s and omen'’s beverage rooms, 


company tot claim department expen 


cocktail lounge and three bedrooms, t! 
66 ’ : Les 7 : 
c) Allocated claims expenses, aha opinion poimts out kntrance could be 


are expenses fot claims services not vaied to the prenises by a bac k dor 


ype ordinaril ‘ d by the ins p | 
type ordinarily rendered | e insurer side door and through double doors leadi: 


1 } 1 ] 

‘ artment ul ‘ actual wendituyt 

ony arene to the lobby trom a vestibule in the f 
of the hotel. At midnight Sunday, the 


| September 1949, all the doors and 


attorney's tees and other trial or 


i 
| 


expenses in connection with litigated ¢: 


~s | Nr ‘ aSSeCSS < PDOsec ) 

i I — essments imposed by dows were locked, and remained so 
Applica rte urisdictiol wr! ' 
vy J ; the safe was burglarized with the exception 
second injury funds, rehabilitation ' 
; of an outside door leading into a. smal 
maintenance of workimel compel ation 
vestibule where two telephone booths were 
missions, et - and 


located i ‘ could gain entrance to 


(e) Actual premium taxes hotel proper, but anyo desiring to use 


‘kach of the above adjustments is sub telenhons lo by entering the ve 


ject to review by authorized representative isla rooms and cocktail 


ot the Department concerned, and the total lounge wet 1 ; the hedroams 


adjusted premium derived therefrom cannot \ 

) P | . — vere occupied | hird unocet 
exceed a maximum premium which is a pet 1 ' 1 
I . : bedroom the plaintiff hac 
centage ot the standard premium developed : 
because trouble hie en 
by use of manual rates issued or ap 


. countered the past im renting rooms 
by the appropriate rating organization I) 
' It anyone had applied to rent a room, thre 
general, the plans are Variations ot com . ; ait ; 
: plaintiff r his employees would have re 
mercially available insurance rating plans, s 
; tused to do so. No nis © was on dut 
but have been specially developed to meet itl 
at night, and there 
thie requirements © the Departments 


“10-703. Use and Eligibility for Plans. 


Dart ‘The principal rules for the constructi 
i 


ally wi st could reg 


Phe Rating Plans described in this 


tf imsurance policies are set out in 


shall be appl ed to all | ’ ble d lense mrojyect 
™ Pine a :; bury’s Laws of I:ngland, Hailshar 


where such application is determined 
426-431, namely 


thre Department concerned to be in the best 
mterest of thre (,overnment Lhe Rating “(a ic a subject t 
Plans m:; be applied to cost-reimmburse | 
ment ntracts and also, u 
ate cases, to fixed price contracts 
determination provisiot \ 
eligible for application ot 
ehgible Government contrac 
at imception of thre plan, at 
cent of the payroll tor 
locations 
premium 
at least $10,000 


meclude contracts 


one Department 


When Is a Hotel Open? 


Liabilitv of an insurer for $3.036.70 st 


Sate ota iall | lin Han 
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the hotel was 


any manner wl 


| 
aiistl 


hable 


Begin Job Insuranc 


the recommend 


ory Council, 
Security of tl 


operation watl 


agencies, 18 Ul 


curity 
how unempk 
hciaries are getting al 
of benefits paid insure 
unemployment insu 
t 


ment of the udy 


1 
Secretary of Lal 


be 


payin 
t the 


+} 


, 
loyed 


workers 


r temporary pe 


with State 


ind witl 


a numbet 


The Coverage 


Hie Mlajorl 


e Study 


I Ol Federal 


4 
} 

Kmploy 

partment ot Labor, 
en ployment S¢ 
idertaking a national 


yment insurance bene 


ng on the present scale 


d workers under state 
vs Announce 
, 

I) Caine 


Mitchell 


Or Jame S P 


study, the announce 


to obtain the tactual 


evaluate unemploy 


their 


objectives of the 


ents in terms of 


basi 


objectives Ol 


factual int 


of benefits 


rmation 
paid 
' 


is adequate to. tide 


riods of unemployment. 


CTa 


mh COO 


i 
security agen 


| nik 


Lencies 


be 


muttec pe 


ciples 


ans 


oO conduct a 


nemployment problems ot 


workers well as measures that can 


as 


taken to meet them 


Adopted b 


> 
vete a com 


(2) 


Major 


certain prin 


t reco 


whicl s} 1 ) he penalties 


ToT disqi 


actions by un 


imposed 
r State 


employment insurance ¢ 
! 


unemploymen counci 


also voted to minority 


by l n OV 7 { member 


statement 


Appointment 


recommendations to 


emplovment 
recommendatt 
President's 


\ 


(4) A 


unemployment t 


that tl 


recommendation 


be 


aX amended 


the states t reduced tax 
newly ed employers 


new ofr 


year of experience, instead 


three-yeat requirement 


) \pproved 
mimending again 
$3,000 


expe rience 


a report 
to $3,600 


by majority vote, 


t ncreasing 


taxable limit on annual 


by state 


vered 
Phe 


report a minority 


by workers ce 
council 


surance laws 


the 


\ | 
ding that the taxable 


inemployment 
| voted to attach to 


recomimiel Wake 


reased rently employers 
unemployment 


rst $3,000 o1 


workers u 





touch with the imsurer to 


more to his liking could be 


Attempts to get a lesser deductible were 


unsuccessful The assured and the agent 


met policy 


to discuss cancellation of the 
j 


agent that “we might 


policy.” No 
paid up to 


Che assured told the 


as well cancel the premium 


had been time 


sured’s policy was 1 po 


contamed a cancellation clause, 


assured did not sign 
On the morning 


avent, happen t a\ an otfice copy 
the ] y, sen it head office of 

a request that the original 
cancelled hie 
August 1] 


the assured involved his 


reached 
Meanwhile, on 
Meteor 


damayed it 


policy be request 


the msurer on 
August 10, 
automobile in an 


accident and 


to the extent of $1,350 


refused 


on the 


Phe msuret payinent ot 


assured’s claim ground that 


policy had never been in force, and that 


if it had, 
the accident by agreement between the 


it was cancelled the day before 


assured and the agent 

The Alberta Supreme Court ag 
the position of the 
that the 
and had 


reed witl 


assured It was held 


contract of insurance was. valid 


never been cancelled Lhe avent 


' 


did not have the authority to cancel the 


contract Phe cancellation did 
the office of the 


Theretore the 


request tor 


not reach insurer until 


after the accident contract 


was in force at the time of the accident 


assured tor cancel 
with the 


Therefore the 


The oral request ot the 


lation does not comply statutory 


procedure for cancellation 


policy had never been cancelled and re 


mained in effect past the time of the acc 


dent. The plaintiff assured was entitled to 


deductible 


(/rfin 


the damages claime d less the and 
the amount of the premium owed 


West mpany, CCH 


INSURANCE LAW q 1-120 


vw, Canada Insurance ( 


(CANADIAN REPORY 


(1953) 


Injury Rates in 1952 
Lowest in 27 Years 


’ 


14.3 


worked during 


Che manufacturing rate of injuries 


for each million man-hours 


1952 was 8 per cent below the 1951 average 


of 15.5. An estimate based on preliminary 
even greater re 


Labor 


has reported that the rate was the lowest in 


its 27-year injury 


reports had promised an 


duction, but the Bureau of Statistics 


rate series 


About one half of the nonmanutacturing 
classifications for which data were compiled 


846 


by the Bureau showed decreases of one 


full frequency-rate more between 
1951 and 


tions, the 


point or 
1952. For 27 of the 49 classifica 
decrease in injury-frequency rate 
cent or 


amounted to 5 per more 


Intensify Job Safety Program 


Reorganizaticn of the President’s Con 
ference on Occupational Satety to meet the 
call of President | 


cation ot 


isenhower for intensifi 


nation-wide voluntary efforts by 
labor 
two million mjuries a year suf 


\met 


Secretary ot 


business, and government leaders to 
reduce the 
ican workers, was announced 


James P 


1 red by 


recently by Labor 


Mitchell 


Phe following new committees have been 


created under the leadership ot the men 


indicated 


Safety. Pre 


superintendent 


Committee on Community 
grams; LD. | Mumford, 
New York 


chairman; 


of safety, Central System 


New York, 
cutive assistant to the secretary 
CIO, Washington, D. C 
W Michael Aicher, 
United States 
New York, 


Harry Read, exe 
treasurer, 
vice chairman; 


director, employee 


relations, Brewers Founda 


tion, In secretary 


Committee on Crvernmental Safety Serv 


Industry; John \ 


manager, 


ices to Grimaldi, as 


sistant accident prevention § de 


Association of Casualty and 


New York, 
Walker, Penns 
Industry, Harrisburg, 
Krueger, deputy 
Safety Bureau, 
Labor and In 


partment, 


Surety Companies, chairman; 


Hon. David M 


tary oft 


vivania Secre 
Labor and 
vice chairman: ( (seoree 


director, Engineering and 


New 
dustry, 


Jersey Department of 


Newark, 


secretary 


Public 


lLateiner, 


Committee on 
A\lired R 


traming 


Employee Safety; 


supervisor of in-plant 
College, New York, 
chairman; Arnold S. Zander, president, 
\merican Federation of State, County and 
Municipal Employees, Madison, Wisconsin 

Robert | Jenkins, chiet 
Safety Division, Army Corps of Ens 


Washington, D. ¢ 


courses, City 


vice chairman; 
mcers, 


secretary 


\ new vice chairman of an existing Com 
Accident Analysis 


announced He is Charles 


mittee on Records, and 
Use was also 
\ Pearce, director, 
and Statistics, New 


Labor, New York 


Other 


t 
other 


Division of Research 


York Department of 


officers will continue on this and 


three existing committees dealing 


with reasearch, education and engineering 
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ncorporation 


e financial 


2? OOO 


t f ) ) i 
( I 
i ( acepos t 


, both 
amounting to 10,000 lempiras if ion ) ) 


ration to 1 must he 
Zi ! { 
Ministry 


I I ! 1 ! ! country, 
tor authorization ) ‘ | 
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{ 


panics 


Hor 


on a 


sural 
for 1 
erty 
Code 
clain 


to 


of tl 
set 
ised 


fight 


dura 


I] 
ice 


ite al 


sks 


rl 


ana 


a 


dot 


According to the ¢ 


CIMIUTNS 


premiums 


tas 
taA 
her 


Mmsurance 


is lor 


withhold 


aside 


lor 
ne 


md 


losse S Caused 


i 
/ 


and 
the 


fire 2. 


om 


emnity 


paid 


ben 
to 


amount 


| 1 
paid and 


and accident 


per cent on premit 
pt 


onmimerica 


mstrance cCoverimye 


companies, in settling 


] 


by hire, are require d 


insured, > pet cent 


his 


PHLUTLA ipal 


the 


payment sum 


fund 


injured 


mto 
ent 
compensate 


ad 
ol 


persons 


] 
losses 


Tot 


caused to employees and uninsured neigh 


bors, 


equiy 


and 
ment 


to 


pay 


for new fire-fighting 


Casualty Insurers Study New Plan 


An 


hnan 
centl 
Sural 
the 


veneral counsel ot the 


alty 
hegir 


mntensive 


cially 
v bee 


ce 


casualty 


and 


mel 


irre sponsible 


mo oul 


INSUPANCE 


ot t 


iddress at the 


Phe 


study 


stuc 


| 
i 


ert 


representing 


Suretv Ce 


he 
Uni 


nite! 


study 


thie 


motorist | 


ly of problem of the 


As re 
by a ot 
all 


business 


aken group 


S¢ ments ot 


Ray Murphy, 
Association of © 


mpanies, 


asu 
1 the 
October 


South ¢ 


ANNOUNCE 


m 28 


an 
1 
ersity aroima 


} 7 


aes Oo 


ot 


result in a all 


mobile 


i! 
i! 


ld 
1 


sures 


against ) I 


ollect v 
injuries, deaths and 


Im a motor 


hie 


person 


COVCTAaARe 


ally 


injury and 


surance ‘ 2 al 1 


not own nor member « 


ally 


old owns motor vehicle 


aA 
be 


motor 


would not 


mg a vehicle on 


| nor 


su 


1rallcc 
| 


IS not carriec 


Li 


p< hie V holde rs 


ot his househol 1S 


S t 
present 
t 


hemselves of the 


ak as 


small, 


cost 


premium 
according 


the 


and property damage 


‘4. A 


tigate 


percent or less of 


corporation 


ive claims make 


and to defend actions 
vould 


companies 


corporation also 


bility ot the 


COV CTA E 


Such a | 


vould require 
thorize the writing of a ne 


the corporate operations.” 


the 


Mr 


enabling 


plan 


opinion thé 


( compl te 


msurance 


EVALUATING PAIN AND SUFFERING 
IN PERSONAL INJURY SUITS 


How 


testi 


tence 


psychiatrist 


a diagnosis ot 


math 


SION, F 


cvVctl 
nony 


1 


al 


“trau 


depressor 


ther 


disability 


! 


plamtiff 


and 


j 
people 


mk SIS or ‘trau 


Oo “traumatic conve! 


corrobora Cc 


expert 


1 
1Ni¢ 


members otf 


Tl 


emnihncation 


inability’ te 


alid claims against uninsured motor 


his 


) 


prope rty damage 


would be 


automobile 


yf 
I 


would 


would 


regular 


would 
settlement 


undet 


“\ 


vehicle 


CTSON WI 
vhose hou 
lhe 
available to any ] 


which 


to 


be lieved 


actuarial 


b 


premium) 


be 


reimsuré 


Murphy 
legislation 


COVCTALRC, 


He 


Would 


an 


ay ailable 


ally 


readily 


1 
accident in 


(a) 
be dily 


lability 
he 


in 


s¢ 
coverage 
CTSO! own 
liability in 
member 
that the 


avail 


additional coverage 


be 


estimate ( 


very 
) 


odily injury 


set up to 


ot claims, 


when necessary 


thre 


thie 


explained, 
to au 

1 
and 
express¢ d 


ld “afford 


compulsory 


Continued from page 831 


1 1 
lates” thie 


plaintiff's fri 
depression and anxiety 
‘emotional instability” 
maladjustment” o1 
fect” 1 ‘psychopath 
personality, 


| 
lequate 


; é 
disability trom sucl 


[The End} 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Selected Decisions 
from: All Jurisdictions 


maki i. 


table 


verdict McCabe 7 Drug Com 


Massac 
rt \pril 
Implied Warranty ~~ 
Vendor is liable for damages resulting 


Malpractice 
from explosion of defective coffee pot. pP 


reme Judicial 
Nec IGENCE CASI 


Massachusetts. 


Doctrine of res ipsa loquitur does not 
apply where mentally ill patient is injured 
while undergoing electric shock treat- 
ment. California. 


\ pe 


‘ ‘ 


nerapeu 


iven electri 


examination 


1 
tlee make! 


Negligence 


14 tre 


Xt 1936, and wl ad | 1 receiving 


Since that time Was 


1948 atter 
alified 

if 

femur bones 
permane ntly 


dam 


und that 
rror and, 
quitur, 
medical 


Vinal 3s 
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able to say as a matter of common knowl 


edge and observation, or from the evidence 
can draw an inference, that the consequences 
of professional treatment were not such as 


would have tollowed if due car 


ordinarily 
Since there had been 
that 


convulsions and 


had been exercised.’ 
undisputed medical testimony electro 
shock treatment 
that the 
ment is fractures, that the treatment was of 
and that 
condition, “no 
doctrine of res ipsa loquitur 
larber QOlkon. Cah 
March 17, 1953 


(2d) 613 


will cause 
most common hazard of the treat 
a Standard type, the machine was 


in good working basis for 
invoking the 
established.” 


Court 


Was 
lornia 
NEGLIGENCE CASI 


Supreme 


Governmental Function 


City is not liable for injury suffered by 
garbage collector who was injured while 
placing refuse in incinerator plant owned 
and operated by the city. Pennsylvania. 


Plaintiff engaged in collecting ga 


hage and rubbish from places 


Was 
ol business 
hauling it to 


Titusville, Pennsylvania, and 


plant owned and operated 


W hile 
incinerator, he fell into the hot 


badly burned He 


Was caused by the negligence oO! 


an mcinerator 
garbage 
hole 


\ 
that 


by the city disposing ot 
in the 
and was claimed 
his myury 
brought suit against 


from the 


a city employee He 


the city and obtained a verdict 


jury but filed a motion for a new trial on 
the ground that the verdict was inadequate 
Lhe city, on the other hand, tiled a motion 
ob fante 


overruled the 


for judgment non veredicto The 


trial city’s motion but 


granted that of the plaintiff 


court 


On appeal, the Pennsylvania Supreme 


Court reversed and directed the lower court 
judgment for the city non obstant 


“OT [he 


whether the city can, in any 


to enter 
veredicto vital issue im the case is 
event, be 
held liable for the alleged negligence of one of 
with the oc 
that 


question depends on whether the operation 


its employees in connection 


curence of the accident Concretely, 


of the incinerator plant was in pursuance of 


a governmental or proprietary function of 


the municipality Since the public o1 


governmental nature of such functions ap 
plies to the disposal of the ashes and retuse 
then | 


collection and removal, 
incinerator is the instrumen 


as well as 

and since the 
tality for accomplishing that purpose, thers 
is obviously no escape trom the conclusion 


that any accident which occurs in connec 


tion with the operation of the incinerator 


imposes no liability upon the municipality 


850 


Titusvil 
May 25 
AsEsS (2d) 440 


Kunz v. City of 
Supreme Court 


iVanla 


GENCE ( 


Last Clear Chance 


New York court finds that although 
plaintiff’s decedent was  contributorily 
negligent, the fact that the defendant 
later may have had an opportunity to 


avoid the accident warranted a new trial. 


killed in a sub 
operated by 
fendant, the City of New York 


no right to be Was guilty ot con 


Plaintiff's 
way tunnel by a train 


husband was 


there and 


tributory negligence as a matter of law 


However, the motorman and the conductor of 


the train made no investigation when emer 


gency equipment stopped the train twice 


motorman reset the brakes and 
When the emergency 
third 


found the 


Instead, the 
continued on his way 
stopped the time, 


equipment train a 


they made an investigation and 
body of the decedent 


third rail and the 


“wedged” between the 


running rail on the right 


side of the fourth cat 


The last clear chance doctrine “does not 


apply unless there is issue ot 


present an 
‘| he ré 


interval in 


contributory negligence must 


be a time sequence—an which 


plaintiff’s act of negligence 1s complete and 


detendant has an opportunity to 
W here 
hance to avoid the 


that 


in which 


avert the disaster defendant 


thus had a last clear « 


accident, it may be said plaintiff's 


negligence is not the proximate cause of his in 


jury Manifestly the purpose of the emer 


gency equipment is to stop the train when 


danger threatens, unknown to the operating 


personnel thus giving them 


take 


an opportunity t 
measures appropriate to the situation 
brakes were 
thrice. The 
motorman and conductor, both experienced 
and took no 
third 


time to lave 


In the case before us, the 


tripped, not once or twice, but 


men, made no investigation 


action until after the 


corrective stop, 
although 


done so 


ample 
Surely we 


there was 
cannot Say, aS a 


matter of law, under the last clear chance 


that the motorman and conductor 


doctrine, 


were not negligent in twice disregarding 


the emergency equipment Which is not 


placed in service to be ignored, and were 


chargeable with an error of judg 
Accordingly, the 
jury 
trial 
granted.—Aumkumian v. City of New York 
New York Court of Appeals. April 9, 1953 


2 NEGLIGENCE ( (2d) 496 


merely 


ment trial court 


erred in setting aside a verdict for 


the plaintiff and a new should be 


ASES 
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LIFE 
| Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 


REPORTS 


| 


Writ of Certiorari Brings 
Review of Default Judgment 
A writ of certiorari was granted where 


the insurance company had no notice of 
judgment rendered against it. Tennessee. 


\ judg 


surance 


ment was rendered against the 
a hospital policy in 
filed a 


judgment 


company on 


the lower court. The company writ 
before the 
that it 


Was 


of certiorari Was Sat 


ished, alleging had no notice ot the 


suit until demand made of it to pay 


the judgment; it had no notice of the claim 


si 
upon which the suit was based; it had desig 


nated the Commissioner of Insurance tor 


‘ 


the State of Tennessee as its agent 


upon 
whom process could be 


had 


missioner mm 


served: no process 
been served upon the Insurance Com 
and it had a good 
original 


been read to a regional 


this case; 
defense to the suit The 
had 


ot the company 


summons 
vice president 

Che policy had lapsed for nonpayment ot 
premium. Future premiums offered were re¢ 


jected, and the policy was denied reinstatement 

rial was had on the merits of the case 
Held: For Vartin 
| Insurance Company 
Appeals. October 30 
(2d) 512 


the insurance 
Bene fut 
Tennessee Court of 


1953. 1 


company 


nme rctal 


Lire Casi 


Death of Applicant 


An application may provide that to be 
effective the policy must be delivered 
while the applicant is alive and in sound 
health. Ohio. 


The circumstances in this cz 


as insurance agents like to quote 
that 
death 


premium 


prove 
close you are to 


first 


you never know how 
The applicant’s check: for the 
was returned by the bank unpaid 


the death ot 


the drawee applic ant 


because of 

Phe application contatine d this clause 

“If payment of the said premium was not 
made when this application was signed, any 
such policy will take effect as of its date of 
issue, and only if I [the applicant] have not 
consulted or been treated by a physician o1 
other since the date of the 


practitioner com 


Life, Health—Accident 


rt B [the and 


is delivered to and received 


medical ], 


by me and the first premium or instalment 


thereof is < v paid while I am alive and 


in sound health, and in any case, such de- 


livery and constitute an accept 


ot » policy and of all its conditions 


The applicant had signed the application 


and passed the examination, The facts are 


many and complicated, having to do with 


the fact that the applicant took more insut 


ance than he originally applied tor. The ap 


plicant’s cl was given to the soliciting 


agent about weeks after the medical 


exXaminatio1 tl 


ns the 


an two days alter pay 
killed 


lhe insurance company denied any lability, 


premium the applicant was 


stating that there was no insurance in force, 


iting the quoted clause of the application 


Held: For the insurance company.—Gitbson 
John Flancock Life 
pan Ohio Supreme Court 


1952. 1 Lire Cases (2d) 484 


Insurance Com 
November 8, 


Vutua 


Death Certificate as Evidence 


The Alabama Supreme Court holds that 
there was no error in admitting a board- 
of-health death certificate in evidence. 


Che defense for the insurance company 


in this case turned on the issue of suicide 


The company introduced into evidence the 


death certificate which contained the fol 


lowing queries and answers 
cause ol death.” An 
wound in 


Accident, 


“Suicide 


Query: “Immediate 


swer: “Gunshot brain.” 


(Query Suicide or Homi 


cic Answet 
\lab ila la \ 


to state the cause o 


requires the doctor’s certih 
cate death and whether 
accidental, suicidal or homicidal, so the do 
t this death was a suicide 
ich he 
to certify, and did so 


\ line of cases holds 


tor’s statement thi 


vas a fact wh was required by law 
that a 


involved, is 


certiniicate, 


such as is here prima taci 


evidence of suicide by reason of the statute 
Birmingharne Trust and 
feacia, 221 Ala. 561, 130 So. 327; Fleetwood 
v. Pacific Life insurance Company, 10 Lirt 
Cases 706, 246 Ala. 571, 21 So. (2d) 
696, 159 A. L. R. 171; Jefferson Standard 
Life Insurance Company v. Wigley, 12 
348, 248 Ala. 676, 29 So. (2d) 218 


\labama law is consistent 


yavings Company 7 


Lire CASES 
with this theory 
There is a ditference of opinion among 
states as to whether the 
death 


the certificate if 


the courts ot othe: 
certificate that the 
cidal fact of 


prima 


cause ot Was Sul 


is of which 


facie evidence Some otf the cases 
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alae +} ‘ 


, at it is are /lamulton 
tan Life Insurance Company, 71 Ga 
S. E. (2d) 540; Branford Trust ( 
Prudential Insurance Compan 
129 Atl. 379, 42 A. L. R 
Secundum 497, 


R. 19] 


( SCC 
urance Company, 


96 A | R. 3] 


Juris Secundum 498, 


Wi note // 
Held: Kor the insurance compal 

v. Industrial Lj md Health Insurance 
Alabama 


2Y, 1953 1 Lire Cases (2d) 510 


ompany upreme Court Ox 


Onc 


Simultaneous Death 
in Community Property Estate 


A provision of payment to beneficiary if 
living, otherwise to the insured’s estate, 
cannot be taken to enlarge the insured’s 
estate at the expense of the community. 
So holds the Texas Supreme Court. 


ontroversy tw this 


to the proceeds 


1 


life insurance under a 


insured and the beneficiary, 


wife, were killed in a common disaster, 


it is unknown to the parties whether 


imsured and his wite died at 


| 


moment or whether one survived 


\ certificate lt msurance was 


under a group policy 
July 12, 1940, insuring 


for $2,000 in the event of 


the deceased 
employer on 
accidental 
fhe premium contributions 


msured from the date of the issuance 


1946, the 


amounted to $42.15 


the certificate to December 17, 


date of his marriage, 


and the premium contributions thereafter 


paid by him amounted to $50.10 


be presumed that the payment 


ot premiums by the insured after his 


marriage were made trom community funds 


Further, the 
these 


insurance was maintained by 


payments and by his continuing to 


work as an employee of the company in 
sured by the 
part of the 


the decedents 


roup policy The greater 


msurance was procured alter 


Whatever 


Insurance 


were married 


rights to. the proceeds ot the 


might accrue to him as his separate prop 


erty on account of his having procured the 


insurance for $2,000 before his marriage, ot 


by his payments of premiums before his 


marriage, passed to the community when, 


atter his marriage, he paid the premiums 
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msurance, 


admini 
vherman 


vember 


Inactive Heart Condition— 
Cause of Death 


Instructions to the jury that an accidental 
blow reactivated an inactive heart condi- 
tion are not in error when competent evi- 
dence was introduced to prove it the cause 
of death, Utah. 


This « is¢ involy 
pertinent clause of which 
“There shall be no habilhtv w 
bodily in 
tributing al death.” 

In his 
rheumati which left him wit! 
aged heart In 1948 he 


embolus which struck tl 


detect, nfirmity, 


disc ade 


insured had 


fever a dam 


vas attributed to his condition \ 
} 


ne Was 


cardia 


vear later, while on a vacation, afte 


advised that heart condition was under 


control, he rs d a bump on | leg re 
] 


sulting in an embe tomy and amputation 


‘ 
ot his leg. While bedridden from 


tions, he 


these opera 


died of what was diagnosed as 


rebral or pulmonary embolism 


the judgment in favor of 


held that plaintiff’s in 


In affirming 


plaintiff, this 


structions, blow sustained to the 
deceased’s leg unbroken chain of 


1 


circumstances leadin to death independent 


of anv contributing correct and 
that 


yur y's 


cause, were 
warrant the 
undet iH hite 7 
Transport Association al 
October 16, 


evidence was sufficient to 


finding this the« 
National Post 
Supreme ¢ 


CASES 


I L J — December, 1953 





FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 


CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Mistake as to Property Covered 


The South Carolina Supreme Court holds 
that there is no meeting of minds where 
a fire policy is issued describing property 
in one city while the insured had intended 
to insure property in another city. 


sured wrote to tl insurance com 


follow - 


uld like to insu 
Avenue for 
1 +] 


S 4 vhat he 


ubsequent exch: 


tain a descri 


Was issued I 
iress, but actually 
When 
d he 
t the 


} 


Supreme 


AND CA 


Humanitarian Destruction 
of Insured Animal 


Demanding and accepting proof of loss 
does not waive terms of the policy. Ar- 
kansas Supreme Court. 


This action is base 
( ering 


ntained the 


company) 


muy S \ ) 1 1 ) Ss 
purpose ‘ Lit 


destruction shall have within 


six hours after such animal animals are 


injured, and then only wh ch animal 


or animals were injured at oved on a 


public highway or a publi ourse, dur 


Fire and Casualty 


het public 


a publi 


a icensed 


destruction 


Was immedi ty 
ving been a identally crip 


been 


necessary 


obtained 


animal YO 


was destroye: 
* 

e was not injured 
he circumstances that 
mipany hable under the 
consent 

! 

anita 
id made 


rse Was 


for all 
intelli 


{ withholding 


oO ask 


could 


Judgement 
tor thre Slucker 7 
Hartford 


Arkansas 


1953 


Mmsurance 
Accident ¢€ 


Supreme Court 


company 

Indemnity Company 
November 9, 
ASES 15/7 


8 Frre AND CASUALTY ( 


Commodity Credit Corporation Loss 


Where there is an option to insure or not 
the mortgagee cannot claim coverage un- 
der the mortgagor’s personal coverage. 
United States Court of Appeals for the 
Eighth Circuit. 


Springfield 
Company to re 
insurance Phe 

real and per 


he insured and 


clause in favor 


Was tor some corn 


re on which the Commodity 


] 


ration held a mortgage. The 
under seal and on the 


Storage, 


premises at the time of its 


of the insured including 


buildings, implements and animal feed, not 
mortgaged, also was destre yed by the fire 
he insured made claim upon the policy for 
the amount of this loss and it was duly paid 


by the insuret He did not make claim for 
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the destruction of the mortwaged corn be 


cause he regarded it as not being witht 


the coverage ot the policy 


lwo theories were relied upon by the 


government to sustain its right to recovei 
for the mortgaged corn. Its first contentio1 
was that the Commodity Credit Corporation 
was directly insured by the union-mortgage 
in that the corn loan had been made 


insured by the 


clause, 
to the 
lending agency of 


bank, as an approved 
CCC, which had there 
after purchased the note and mortgage, and 
that CCC had 
signs” to the interest of the 


thereby succeeded as “as 
bank under the 


mortgage-clause coverag¢ 


The second contention of the 
that, 
coverage, it 


government 


was irrespective of the mortgage 


clause also was entitled t 


recover on the basis of the insured’s per 


sonal coverage, by virtue of the followins 


regulation promulgated by CC(¢ 


“CCC will not 
sure the 


require the producer to 


corn under loan; how 


placed 
such corn 
benefit of 
first 


ever, if the purchaser does insure 
to the 
extent of its interest, alter 


such insurance shal] inure 
CCC to the 
satistying the 


producer’s equity in the corn 


involved in the loss 


Another 
vided that 
age occurring without 
part ol the 
external 


section of the regulations pro 
“uninsured physical loss or dam 
fault, negligence, or 


conversion on the producer, 


resulting solely from an cause 


other than insect intestation or vermin will 


be assumed by CCC 


The difficulty 
government here, on both of its theories of 


primary confronting the 


recovery, 1s that one of the grounds on whicl 


the lower court predicated its denial of 
relief was a finding, in effect, that from the 
intention and = con 


contracting situation, 


struction shown by the evidence, the mort 


gaged corn was entitled to be regarded as 
not being insured by the policy, either as a 
matter of mortgage-clause coverage or as a 


matter of personal coverage to the insured 


that the gov 
theory of recovery 


It is to be remembered 


ernment’s second rests 


wholly upon the insured’s rights under the 


policy and not upon any independent right 
ot its own 


Phe CCC regulation on which the govern 


ment relies could in no event be said as be 


ing against the insurer, no matter what 


grain might be covered by the policy, to 


have effectuated any assignment or switch 


ing of grain coverage as such from the 


insured’s ownership interest to CCC’s mort 
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faye interest, Vie t the express 


sion of the poli that Assignment ot 


policy shall not be valid except wit! 


written consent of this Company.” hie 


most, therefore, that the regulation could b« 
claimed to do was to entitle CCC, as be 


tween itself and the insured, to have the 


loss proceeds, if any, “inure to the benefit 
of CCC to the 


first 


extent of its interest, atte! 
producer’s equity in the 


Satistving the 


corn 


Held For the 
U.S. v. Springfield Fire ¢ 
Company United 
Kighth Circuit 
AND ¢ 


msurance COMpany 

Marine Insurance: 
Court of Appeal 
November 17, 1953 


ASUALTY CASES 154 


States 
for the 
& Fires 


Effective Date of Fire Policy 


A policy dated, but not delivered, to the 
insured until he fulfilled certain condi- 
tions precedent is effective from the date 
of delivery, not from the date of writing. 
South Carolina. 


The effective date of 
portant because of the following clause in it 


this policy is in 


“Conditions suspending or restricting in 
surance. Unless otherwise provided in writ 
ing added hereto this company shall not be 


liable for loss occurring 


“(B) While a described building, whether: 
intended for occupancy by owner or tenant, 
is vacant or unoccupied beyond a period of 
days.” 


sixty consecutive 


The agent requested the insured to obtan 
consent in writing, from the real owner, au 
procurement of insurance. The 


agent until the au 


thorizing the 
policy was held by the 
thorization was procured and the premium 
within 60 days of 
than 60 


During all of the 


paid Che fire occurred 


delivery of the policy, but more 


davs after its date tine 


the property was unoccupied 


The agent did not inform insured that the 
contract had been written, or that any insur 
until the insured exhibited 


ance Was 1n torce, 


the authorization 


Held For the 
that the 
deliver the policy until plaintiff had exhibited 


and paid the premium 


insured, “It is a fair in 


ference agent did not intend to 
the instrument showing that plaintiff had an 


tenant house 


Mutual Fire In 


insurable interest in the 
Hurst v. Donegal « 
surance Company. South Carolina Supreme 
Court. October 12, 1953. 8 Fire ANp Cas 
UALTY CAses 143 


( onoy 
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AUTOMOBILE 


Summaries of Selected De- 
cisions Recently Reported by 


CCH AUTOMOBILE CASES 


Beginning to Unload 
Constitutes Unloading 


A loading-and-unloading clause covers 
necessary operations to begin the actual 
unloading. Wisconsin. 


Chis case is between two insurance com 


l 


panies, each claiming that 


liability 


on its policy. The 
] 


struction of a loading-an¢ 


and this construction tur? 


situation 


\ brewing 


two different 


company had two policies 


insurers, the litigants in 


] 


case. One, the plaintiff's pol provided 


overage for lability arising out of the owner 
ship, maintenance or u of any of its trucks 
ncluding the ading unloading of the 
trucks. The 

1 


covered the employer for liabilitv for bodily 


defendant’s policy, 


injury arising out of the acts of its employees, 


eX tinge those arising out ot the use ot 1ts 


rucks 


The insured’s truck driver double parked 
sal le} _ 
> WMAKC a ive 


putting the 


to the customer's base 


through 
er had opened 


ment by merchandise 


i sidewalk trap door. The driv 


when he was asked to move 


at the curb 


ver t 
Vel vO i 


truck and moved it and, while he did so, a 


pedestrian fell through the trap door and 


pedestrian sued the 1 


injured Lhe 


Lhe plaintiff here (issuer of the 


pol Vv) 


auto 


mobile defended the action Phe 


efendant here Judgement 


retused to defend 


vas awarded the pedestrian, and now this 


plaintiff sues this defendant (the 


msurance 


mpany), seeking to determine liability for 


the judgment as between them and cont 


hat the loading-and-unloading clause 


policy does not cover thi 

The court says that Stamm 
226 Wis. 348. states the ru 
very similar. In Stam 
been made ough tl 


customers pt 


the driver | 


was on the 


getting a signature to the delivery slip, a 


vedestrian fell through the open and un; 


rap door 


Automobile 


Fhe covet 


quotes the rule trom Stammer 


When the goods have been taken off the 


automobile and have actually come to rest; 


when the automobile itself is no longer con 


nected with the process of unloading; and 


when the material which has been unloaded 


m the automobile has plainly started on 


its course to be delivered by the other power 


independent of the automobile 


the auto 


and torces 


and the actual method of unloading, 


mobile may be said to be no longer in use 


Che precise time at which the unloading of 


the automobile ends and a further phase ot 


commerce such as the completion of the de 
livery begins after unloading 


May ml SOM, 


cases be dithcult of ascertainment, but where, 


had be en re moved 
had 


which could 


as he ré; the Tier handise 


trom the truck and considerable time 


elapsed after anything was done 
} 


reason ibly be 


mnected with the 
dithculty in 


said i be ec 


ictual unloading, there is no 


liniting the responsibility of the insurer who 


covers loading and unloading operations, and 


i¢ ability of the insurer who protects 


trom the acts caused by 
assured engaged in the dis 
luties to carry on its work 


While the 


been a convenience in 


thei 
assured’s premises open 


hatchway may have 


goods 


he process of further delivery of the 


it was not, under the facts with which we 


are dealing, included in the process of unload 
truck Franklin Co-op Creamery 
lssociation v. mf Liability Ins. Co 
Minn.) 273 N. S. 809: Zurich General Acci 
dent and Liability Insurance Co. 7 


Vutual Liability Ins. Co. 118 N. J 
192 Atl. 387.” 


ins tiie 


Ver s 


American 
Law 317 
he trucks ind the 


arrives at the 


goods 


intended destination on 


trap door by 


street, the opening of the 


the driver was a probable and necessary 


commencement of the pl 
unloading. No 


between the 


vsical operation ot 
time had needlessly elapsed 
driver's opening of the door and 
goods into 


Mutual 
Mercury Indemnity 


intended cor tinued movement otf the 


the customer basement._-/fardware 
Casualty Company v. Pau 
June 


1062 


Compa Wisconsin Supreme Court 


? 1953. 2 AuTOMOBILE Cases (2d) 


Real Party in Interest 


Where the injured party brings an action 
against his tortfeasor without joining his 
insurer, evidence of his own insurance 
contract is incompetent. Arkansas Su- 
preme Court. 


This action ident in 


grows out of an ace 
car and a truck. The car 


leductible 


ownel 


coverage and his insurer 
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settled 
the truck ow 
tor $1,920 [he car 


his claim vas limited 


ings and $50 on ace 


ble msturance payment 


remaining was to be 


car owner’s insurer was not 


to the action and on appeal the truck owner 


claimed it 1s error to exclude the above tate 


ment from the jury 


: 
Judgment for the car owner affirmed. His 


insured was not a necessary or indispensable 


party and the truck owner was not con 


with any rights of interest of the cat 


cerne d 
with his 
Arkansas 
\UTOMO 


owner in his imsurance contract 
Dowell, Inc. v. Patton 
April 13, 1953. 2 
1137 


msuret 
Supreme Court 


BILE Cases (2d) 


Obligation to Defend v. Coverage 


Where the insurer defends in an action 
against its insured under its policy obliga- 
tion to defend, this action must be taken 
as an abandonment of its position that 
there was no coverage by its policy, rules 
the Eighth Circuit. 


died 


policy 


March 10, 1950. His 
dated October 16, 
months after his death his 


Lhe insured 
automobile 
1949 


automobile 


was 
some five 
involved in a collision in 


occupants was killed. No 


Was 
which one of the 
Was given to 


April, 1951, an 


court was commenced by 


notice of the insured’s death 


the insurance company. In 
action in the state 
the parents of the person killed in the 


1951, the insur 


auto 
mobile accident. On June 5, 
company mailed a check to the widow 
ot the 


premium 


ance 
representing the 1 
date of the 
death to the date of expiration of the policy 


This check 


insured unearnes 


from the insured’s 


was rejected 


The policy was a one-year policy expit 
ing October 16, 1950. The 


which relet 1s sought occurred during the 


accident for 


life of the policy but the insurance company 
contends that, because it received no notice 
of death of the 
ministrator of the 


named insured and no ad 


estate was appointed 
was terminated 
this 


provisions that it 


within 60 days, the policy 


The insurance claims that 


to be 


company 


inferred from. the 


such notice be given within 60 davs of the 


death of the insured then the policy will 


cover the legal representatives ot the in 


sured or any person having proper tempo 


What is 


Notice is not 


rary custody of the automobile 


to result in the 


856 


event such 


tained mn rov ! ) the re 
unearned premiu the policy 
expiration, 
the return 
the event the 


msut 


to cancel this poli \ 


considerable interest 

parties subsequent to 
the state court action 
filing of the 


court action, counsel for the 
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